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	Compliance Attestation (clause 10)
	This Agreement is made on

	Parties

	1 [bookmark: _Ref498069894]
	[bookmark: AgreementParty1][*] Limited[ (ACN [*])][ registered in [*]| incorporated in [*]] of [*] (the Responsible Entity).

	2 [bookmark: _Ref498069895]
	[bookmark: AgreementParty2][*] Limited[ (ACN [*])][ registered in [*]| incorporated in [*]] of [*] (the Manager).

	Recitals

	A [bookmark: _Ref498069896]
	The Responsible Entity is the responsible entity of the Scheme.

	B [bookmark: _Ref498069897]
	The Responsible Entity has the power to appoint a manager to manage and invest the Portfolio.

	C 
	The Responsible Entity wishes to appoint the Manager to manage and invest the Portfolio on the terms set out in this Agreement.


It is agreed as follows.
[bookmark: _Ref498069898][bookmark: _Toc513536219][bookmark: _Toc513538762][bookmark: _Toc136961788]Definitions and Interpretation
[bookmark: _Ref498069899][bookmark: _Toc513536220][bookmark: _Toc513538763][bookmark: _Toc136961789]Definitions
In this Agreement, unless the context otherwise requires:
[bookmark: _Ref498069900]Australian Financial Services Licence or AFSL means a licence granted under section 913B of the Corporations Act that authorises a person who carries on a financial services business to provide financial services.
[bookmark: _Ref498069901]Authorised Person means each officer identified in Schedule 5 and any other person appointed as an authorised person under clause 15 from time to time.
[bookmark: _Ref498069902]Block-Booked Transaction means entering into a trade on behalf of one or more clients and allocating parts of the trade among those clients before, at the time of or after the trade has been entered into.
[bookmark: _Ref498069903]Business Day means a day which is not a Saturday, Sunday or a public holiday in the city identified in paragraph 1 of Schedule 1.
[bookmark: _Ref498069904]Change in Control has the meaning given in regulation 7.6.04(2)(a) of the Corporations Regulations 2001 (Cth), provided that references in that definition to a 'financial services licensee' are to be read as references to the Manager.
Clearing House means a person who provides facilities for the transfer, clearing or settlement of either securities or Derivative Contracts, in the ordinary course of trading in securities or Derivative Contracts.
Clearing Participant means a person who is authorised to clear trades through a Clearing House. 
[bookmark: _Ref498069905]Corporations Act means the Corporations Act 2001 (Cth).
Custodian means:
(a) [bookmark: _Ref498069906]if paragraph 3 of Schedule 1 identifies a body corporate as the Custodian of the Portfolio, that body corporate; or
(b) [bookmark: _Ref498069907]if the Responsible Entity has appointed some other body corporate to be the Custodian of the Portfolio, that body corporate, as notified to the Manager in writing,
[bookmark: _Ref498069908]which satisfies any requirements imposed by Relevant Law or the Regulator from time to time and includes any sub-custodian appointed by the Custodian.
[bookmark: _Ref498069909]Derivative Contract means a derivative (as defined in the Corporations Act).
[bookmark: _Ref498069910]Developed IP means all Intellectual Property Rights developed by or on behalf of the Manager which incorporate or modify Responsible Entity IP.
DT Rules means the ASIC Derivative Transaction Rules (Reporting) 2013 (Cth).
Force Majeure means an event or cause beyond the reasonable control of the party claiming force majeure. It includes each of the following, to the extent it is beyond the reasonable control of that party:
(a) act of God, lightning, storm, flood, fire, earthquake or explosion;
(b) strike, lockout or other labour difficulty;
(c) act of public enemy, war (declared or undeclared), terrorism, sabotage, blockade, revolution, riot, insurrection, civil commotion, epidemic;
(d) the effect of any applicable laws, orders, rules or regulations of any government or other competent authority;
(e) embargo, power or water shortage, lack of transportation; and
(f) breakage or accident or other damage to machinery.
Governmental Agency means a government or a governmental, semi‑governmental or judicial entity or authority. It also includes a self‑regulatory organisation established under statute or a stock exchange.
Intellectual Property Rights means:
[bookmark: _Ref377991958]all rights conferred by statute, common law or in equity and subsisting anywhere in the world in relation to:
registered and unregistered copyright;
inventions (including patents, innovation patents and utility models);
confidential information, trade secrets;
registered and unregistered designs;
trade marks; and
circuit layout designs, topography rights and rights in databases, whether or not any of these are registered, registrable or patentable;
information, know‑how and techniques (whether or not confidential and in whatever form held) including:
formulae, discoveries, design specifications, drawings, data, manuals and instructions;
customer lists, sales marketing and promotional information;
business plans and forecasts;
working papers, research materials, technical reports, test results, analyses;
computer programs, computer data bases, computer and software routines, network and topology diagrams and information;
other technical data and information of whatever kind; and
technical or other expertise.
any domain name;
[bookmark: _Ref377991961]any social media addresses; and
all other intellectual property as defined in article 2 of the Convention Establishing the World Intellectual Property Organisation 1967,
but excluding moral rights, and similar personal rights, which by law are non-assignable.
Liabilities means any losses, liabilities, costs, charges and expenses of any kind including any Taxes payable. 
[bookmark: _Ref498069911]Manager IP means all Intellectual Property Rights owned by, or licensed to, the Manager other than Responsible Entity IP.
Portfolio means all assets of the Scheme including any Derivative Contracts, which the Responsible Entity notifies to the Manager in writing are to be invested and managed by the Manager under this Agreement, and all income, distributions and other rights and interests of any kind derived from any of those assets.
[bookmark: _Ref498069912]Regulator means:
(a) the Australian Securities and Investments Commission established under the Australian Securities and Investments Commission Act 2001 (Cth) and its successor; and
(b) any other regulator which regulates the Responsible Entity, the Scheme or the Manager.
[bookmark: _Ref498069913]Relevant Law means any requirement of:
(a) [bookmark: _Ref518643555]the Corporations Act, the Australian Securities and Investments Commission Act 2001 (Cth), the Autonomous Sanctions Act 2011 (Cth), the Autonomous Sanctions Regulations 2011 (Cth), the Anti-Money Laundering and Counter Terrorism Financing Act 2006 (Cth), the Charter of the United Nations Act 1945 (Cth),  the Income Tax Assessment Act 1936 (Cth), the Income Tax Assessment Act 1997 (Cth), the Competition and Consumer Act 2010 (Cth),  the Privacy Act 1988 (Cth),  the Proceeds of Crime Act 2002 (Cth), the Criminal Code Act 1995 (Cth) and any other present or future law of the Commonwealth of Australia or any State or Territory or any foreign jurisdiction; and
(b) any rules, determinations, standards, or policy statements made under the requirements referred to in paragraph (a),
[bookmark: _Ref498069914]with which the Responsible Entity of the Scheme must comply in order for the Responsible Entity or Manager to avoid a relevant penalty, detriment or disadvantage.
Scheme means the registered scheme named in paragraph 2 of Schedule 1.
[bookmark: _Ref498069915]Responsible Entity IP means all Intellectual Property Rights owned by, or licensed to, the Responsible Entity other than Manager IP.
Supervised Agent means an agent identified in paragraph 4 of Schedule 1.
Taxes means any past, present or future tax, levy, charge, impost, duty, fee, deduction or withholding of any name, kind or description imposed by Australia or any of its States or Territories, or any foreign jurisdiction, and includes any interest, fine, penalty, charge or additional amount payable in relation to a tax.
[bookmark: _Ref498069918][bookmark: _Toc513536221][bookmark: _Toc513538764][bookmark: _Toc136961790]Interpretation
Headings are for convenience only and do not affect interpretation. 
Mentioning anything after includes, including, for example, or similar expressions, does not limit what else might be included.
Nothing in this Agreement is to be interpreted against a party solely on the ground that the party put forward this Agreement or a relevant part of it.
In this Agreement, unless the context otherwise requires:
The singular includes the plural, and the converse also applies.
A gender includes all genders.
If a word or phrase is defined, its other grammatical forms have a corresponding meaning.
A reference to a person includes a corporation, trust, partnership, unincorporated body or other entity, whether or not it comprises a separate legal entity.
A reference to a clause or Schedule is a reference to a clause of, or Schedule to, this Agreement.
A reference to an agreement or document (including a reference to this Agreement) is to the agreement or document as amended, supplemented, novated or replaced, except to the extent prohibited by this Agreement or that other agreement or document, and includes the recitals, schedules and annexures to that agreement or document.
A reference to writing includes any method of representing or reproducing words, figures, drawings or symbols in a visible and tangible form.
A reference to a party to this Agreement or another agreement or document includes the party's successors, permitted substitutes and permitted assigns (and, where applicable, the party's legal personal representatives).
A reference to legislation or to a provision of legislation includes a modification or re‑enactment of it, a legislative provision substituted for it and a regulation or statutory instrument issued under it.
A reference to conduct includes an omission, statement or undertaking, whether or not in writing.
A reference to an agreement includes any undertaking, deed, agreement and legally enforceable arrangement, whether or not in writing, and a reference to a document includes an agreement (as so defined) in writing and any certificate, notice, instrument and document of any kind.
A reference to dollars or $ is to Australian currency.
A reference to a right or obligation of any two or more people comprising a single party confers that right, or imposes that obligation, as the case may be, on each of them severally and each two or more of them jointly. A reference to that party is a reference to each of those people separately (so that, for example, a representation or warranty by that party is given by each of them separately).
A reference to an asset includes any real or personal, present or future, tangible or intangible property or asset (including intellectual property) and any right, interest, revenue or benefit in, under or derived from the property or asset.
[bookmark: _Ref499066867]A reference to time is to time in the place specified in paragraph 5 of Schedule 1.
A reference to an amount for which a person is contingently liable includes an amount that that person may become actually or contingently liable to pay if a contingency occurs, whether or not that liability actually arises.
A month means a calendar month.
A term or expression which is defined in the Corporations Act but is not defined in this Agreement, has the meaning given in the Corporations Act.
[bookmark: _Ref498069931][bookmark: _Toc513536222][bookmark: _Toc513538765][bookmark: _Toc136961791]Appointment
[bookmark: _Ref498069932][bookmark: _Toc513536223][bookmark: _Toc513538766][bookmark: _Toc136961792]Manager
The Responsible Entity appoints the Manager as agent of the Responsible Entity to invest and manage the Portfolio on the terms contained in this Agreement and the Manager accepts the appointment.
[bookmark: _Ref498069933][bookmark: _Toc513536224][bookmark: _Toc513538767][bookmark: _Toc136961793]Custodian
The Responsible Entity must nominate a Custodian for the Portfolio. The Responsible Entity must ensure that under its agreement with the Custodian, the Custodian is obliged to:
[bookmark: _Ref498069934]act in accordance with the instructions of the Manager under this Agreement;
[bookmark: _Ref498069935]open and maintain safe custody of ownership records;
[bookmark: _Ref498069936]in respect of all markets required to support the Authorised Investments (as set out in Schedule 2), arrange access to and accounts for such markets;
receive all dividends and other payments relating to the Portfolio; and
[bookmark: _Ref498069937]promptly advise the Manager of cash movements of the Portfolio in an electronic format consistent with industry practice.
The Responsible Entity must notify the Manager in writing of any proposed change of Custodian as soon as reasonably practicable and, in any case, before the replacement Custodian is appointed.
[bookmark: _Ref498069938][bookmark: _Toc513536225][bookmark: _Toc513538768][bookmark: _Toc136961794]Duties of the Manager
[bookmark: _Ref498069939][bookmark: _Toc513536226][bookmark: _Toc513538769][bookmark: _Toc136961795]Manager
The Manager must:
[bookmark: _Ref498069940]invest and manage the Portfolio for and on behalf of the Responsible Entity in accordance with this Agreement;
[bookmark: _Ref498069941]keep the Portfolio under review and confer at regular intervals with the Responsible Entity regarding the investment and management of the Portfolio;
[bookmark: _Ref513710896][bookmark: _Ref498069942]keep proper records of transactions by the Manager in relation to the Portfolio (unless these are to be maintained by the Custodian) and provide information in relation to the Portfolio to assist the Responsible Entity or the Custodian with preparing reports required under Relevant Law as instructed by the Responsible Entity;
[bookmark: _Ref498069943]subject to clause 11.5(e), retain records in relation to the Portfolio for such time as required by Relevant Law or as otherwise agreed in writing by the Responsible Entity;
give proper instructions to the Custodian in relation to transactions concerning the Portfolio;
[bookmark: _Ref498069944]ensure that any notice to be given to the Custodian is given to the address specified by the Responsible Entity and otherwise in accordance with the provisions of this Agreement;
[bookmark: _Ref498069945]with the consent of the Responsible Entity, or under force of law and as advised to the Responsible Entity (if permitted by law), give any information and assistance and make available any records relating to the Portfolio reasonably required by the auditors of the Scheme or the Regulator;
have reasonable internal control and risk management policies and procedures; 
[bookmark: _Ref514747058]have reasonable disaster recovery and business continuity procedures designed to ensure that acceptable service levels are maintained in the event of problems occurring with the Manager;
have reasonable arrangements for the management of conflicts of interest and conflicts of duty that arise in relation to the services provided under this Agreement;
[bookmark: _Ref498069946]provide access to and a copy of the records relating to the Portfolio whenever reasonably requested by the Responsible Entity to any person duly authorised by the Responsible Entity;
[bookmark: _Ref498069947]exercise the care, skill and diligence that a professional investment manager would exercise in carrying out its functions, powers and duties under this Agreement;
[bookmark: _Ref498069948]promptly notify the Responsible Entity of any instructions given to it by the Responsible Entity which have not been complied with;
[bookmark: _Ref498069949]promptly notify the Responsible Entity of any material change in ownership or organisational structure of the Manager;
[bookmark: _Ref513573628]if the Manager (or any associate or related body corporate) receives any benefits in the nature of soft dollar receipts in relation to the investment or management of the Portfolio, comply with the Manager's policy regarding those benefits and publish a copy of the policy on its website and provide it to the Responsible Entity upon request;
[bookmark: _Ref514322364]promptly notify the Responsible Entity of any significant change to any policy disclosed under clause 3.1(o);
[bookmark: _Ref498069950]account to the Responsible Entity for any direct monetary benefits, fees or commissions received by the Manager or an associate or any related body corporate of the Manager in relation to the investment of the Portfolio, other than benefits permitted to be received in accordance with the policy disclosed under clause 3.1(o) and fees and commissions referred to in clauses 7.1, 7.3 and 7.4;
[bookmark: _Ref498069951]comply with any reasonable requests for information or assistance from any auditor or compliance committee member appointed by the Responsible Entity in relation to the Scheme;
[bookmark: _Ref498069952]exercise due care in selecting, appointing and reviewing the performance of any Supervised Agent of the Manager in connection with the Portfolio, any broker engaged by the Manager under clause 4.1(d) and any Clearing Participant under clause 4.5(b); 
[bookmark: _Ref513710829][bookmark: _Ref498069953]subject to clause 2.2(a)(ii), use reasonable endeavours to ensure that the assets comprising the Portfolio are vested as soon as practicable in the Custodian or Clearing House unless, subject to Relevant Law, the Manager reasonably believes, having regard to the nature of the investment and the interests of the Responsible Entity, it is not reasonably practicable to do so (for example, because a structured investment product involves another party acting as custodian);
[bookmark: _Ref498069954]place orders for the purchase and sale of securities and Derivative Contracts in respect of the Portfolio in such manner as, in its reasonable judgement, offers the best price (including having regard to the reliability of brokerage services) and market for the execution of each transaction;
[bookmark: _Ref513710969]act in good faith in determining any allocation of a Block-Booked Transaction to the Portfolio before, during and after the transaction has been entered into by the Manager; 
if the Manager is authorised to enter into Derivative Contracts under Part A of Schedule 2, arrange for the periodic movement of assets for the purposes of meeting any collateral and margin requirements under Derivative Contracts entered into; and
provide information in its possession or control on reasonable request by the Responsible Entity in relation to any class action or similar proceedings affecting any investment in the Portfolio.
[bookmark: _Ref498069955][bookmark: _Ref_ContractCompanion_9kb9Ur013][bookmark: _Toc513536227][bookmark: _Toc513538770][bookmark: _Toc136961796]Investment instructions
[bookmark: _Ref498069956]The investment instructions set out in Part A of Schedule 2 must be complied with by the Manager in exercising any investment discretion.
[bookmark: _Ref498069957]The investment instructions set out in Part A of Schedule 2 may be amended by a specific written instruction given to the Manager by an Authorised Person of the Responsible Entity, acting reasonably and in good faith, and the Manager must comply with the amended investment instructions within a reasonable time.
[bookmark: _Ref498069958]If the Manager is unable to comply with the specific written instruction given under paragraph (b) it must as soon as practicable notify the Responsible Entity in writing, providing reasons as to why it is unable to do so. Upon receipt of such notice the Responsible Entity must either:
[bookmark: _Ref498069959]withdraw the specific instructions with which the Manager is unable to comply in accordance with this clause; or
[bookmark: _Ref498069960]terminate the Agreement pursuant to clause 11.2, in which case the specific instruction will have no effect.
[bookmark: _Ref498069961]If a specific written instruction given under paragraph (b) is, in the Manager's opinion:
[bookmark: _Ref498069962]inconsistent with the investment instructions set out in Part A of Schedule 2 but is not expressed to amend Part A of Schedule 2; or
[bookmark: _Ref498069963]ambiguous or unclear in any respect,
the Manager must promptly clarify the instruction with the Responsible Entity and the instruction will not operate until it has been clarified.
[bookmark: _Ref498069964][bookmark: _Toc513536228][bookmark: _Toc513538771][bookmark: _Toc136961797]Investment objectives
The investment objectives set out in Part B of Schedule 2 (if any) are guidelines only but the Manager must have regard to them in investing and managing the Portfolio.
[bookmark: _Ref498069965][bookmark: _Toc513536229][bookmark: _Toc513538772][bookmark: _Toc136961798]Portfolio changes
If by reason of:
[bookmark: _Ref498069966]market movements;
[bookmark: _Ref498069967]contributions to or withdrawals from the Portfolio;
[bookmark: _Ref498069968]a change in the nature of any investment (whether through change in business activity or credit rating); 
reasonable reliance on information obtained from a reputable third party data service provider; or
a change in Relevant Law,
the Portfolio ceases to comply with Part A of Schedule 2, the Manager must remedy the non-compliance to the extent possible within the time specified in Part A of Schedule 2 in respect of the particular restriction or, if no time is specified, as soon as practicable after the Manager becomes aware of the non-compliance. If remedied in accordance with this clause, the non-compliance will not constitute a breach of the Agreement nor will it give rise to any right or remedy in the Responsible Entity. In managing the Portfolio or in making a determination that the Portfolio ceases to comply with Part A of Schedule 2, the Manager may rely on information provided to it by reputable third party service providers (for example, legal advice regarding a change in Relevant Law).
[bookmark: _Ref498069969][bookmark: _Toc513536230][bookmark: _Toc513538773][bookmark: _Toc136961799]Compliance with Relevant Law
The Manager must comply with any Relevant Law to the extent that it concerns the functions, powers and duties of the Manager in relation to the management of the Portfolio under this Agreement. However, the parties acknowledge and agree that:
[bookmark: _Ref498069970]the Manager is not responsible for monitoring the total position of the Scheme where the Portfolio does not comprise all of the assets of the Scheme;
[bookmark: _Ref498069971]the Manager may act on specific instructions given by the Responsible Entity without investigating whether the act will comply with Relevant Law, but must not comply with any instruction which it is aware will cause a breach of Relevant Law; and
[bookmark: _Ref498069972]the Manager has no obligation to ensure that it complies with any Relevant Law applicable to the Responsible Entity or any constitutional documents or legislation regulating the Responsible Entity to the extent it does not directly concern the functions, powers and duties of the Manager in relation to the management of the Portfolio under this Agreement.
[bookmark: _Ref498069973][bookmark: _Toc513536231][bookmark: _Toc513538774][bookmark: _Toc136961800]Responsible Entity may instruct Manager or vary decision of Manager
The Manager agrees that the Responsible Entity may, at any time, instruct the Manager or vary any decision of the Manager in the performance of the Manager's functions from that time, in which circumstances the Responsible Entity has the sole responsibility for the consequences of that instruction or variation. However, the Manager may complete any transaction already commenced provided it does not act contrary to any reasonable direction by the Responsible Entity.
[bookmark: _Ref498069974][bookmark: _Toc513536232][bookmark: _Toc513538775][bookmark: _Toc136961801]Powers of the Manager
[bookmark: _Ref498069975][bookmark: _Toc513536233][bookmark: _Toc513538776][bookmark: _Toc136961802]Powers and limitations
For the purpose of carrying out its functions and duties under this Agreement, the Manager has the powers of a natural person to deal with the Portfolio and to do all things and execute all documents necessary for the purpose of investing and managing the Portfolio (including, entering into a Block Booked Transaction) in accordance with this Agreement, but the Manager must not knowingly do anything the Manager is prohibited from doing by a Relevant Law and must not without the prior written consent of the Responsible Entity (which may be expressed in this Agreement):
[bookmark: _Ref498069976]enter into Derivative Contracts unless there are at all times, in the case of each contract, sufficient assets in the Portfolio to support the underlying liability of the Responsible Entity under every contract in the form of one or more of the following:
[bookmark: _Ref498069977]assets of the kind required to be delivered under the contract;
[bookmark: _Ref498069978]other contracts or assets which substantially offset the underlying liability under the contract; and/or
[bookmark: _Ref498069979]cash or immediately realisable assets of sufficient value either to discharge the maximum contingent liability or effect an offset as described in paragraph (ii);
[bookmark: _Ref498069980]except as disclosed in paragraph 6 of Schedule 1, delegate any of its discretionary management powers under this Agreement;
[bookmark: _Ref498069981]charge or encumber in any way (other than as arises by lien in the ordinary course of business, by statutory charge or in relation to derivative margin and collateral accounts) any asset in the Portfolio;
[bookmark: _Ref498069982]perform any broking function in relation to the Portfolio, but the Manager may, using reasonable care and diligence, on behalf of the Responsible Entity appoint any broker to act on behalf of the Responsible Entity in relation to the Portfolio, subject to reasonable monitoring of capacity and performance; or
[bookmark: _Ref498069983][bookmark: _Ref_ContractCompanion_9kb9Ur017]engage in securities lending in relation to the Portfolio (in which case the Manager must provide a copy of the agreed policy and any set limits).
[bookmark: _Ref498069984][bookmark: _Toc513536234][bookmark: _Toc513538777][bookmark: _Toc136961803]Common investment of funds
Subject to Relevant Law, the Portfolio may be invested with funds managed by the Manager on behalf of other persons. Subject to Relevant Law, the Responsible Entity consents to the Manager acting in the acquisition and disposal of assets on behalf of other persons and authorises the Manager to deal with the Portfolio and any other funds managed by the Manager as an undivided whole, to the extent necessary for the efficient investment and management of the Portfolio, subject to the Manager maintaining systems and records that distinguish the Portfolio from the property of any other person.
[bookmark: _Ref498069985][bookmark: _Toc513536235][bookmark: _Toc513538778][bookmark: _Toc136961804]Non-exclusivity
The Manager may from time to time perform investment and management services for itself and other persons which are similar to the services performed for the Responsible Entity under this Agreement. The Responsible Entity acknowledges that:
[bookmark: _Ref498069986]the Manager has no obligation to purchase or sell, or recommend for purchase or sale, for the account of the Responsible Entity, any investment which the Manager purchases or sells for its own account or for the account of any other client of the Manager; and
[bookmark: _Ref498069987]the Manager may give advice and take action in the performance of its duties for other clients which differ from advice given and action taken in relation to the Portfolio.
[bookmark: _Ref498069988][bookmark: _Toc513536236][bookmark: _Toc513538779][bookmark: _Toc136961805]Derivative Contracts
If the Manager is authorised to enter into Derivative Contracts under Part A of Schedule 2, the Responsible Entity will:
[bookmark: _Ref498069989]procure that the Custodian will comply with authorised directions of the Manager in relation to payment of liabilities under or settlement of Derivative Contracts; and
[bookmark: _Ref498069990]if required by the Manager, execute a statement in the form set out in Schedule 7 to this Agreement.
[bookmark: _Toc513536237][bookmark: _Toc513538780][bookmark: _Ref513711843][bookmark: _Ref513711869][bookmark: _Toc136961806]Clearing and settlement
The Manager may: 
use Clearing Houses; and
[bookmark: _Ref499579482]using reasonable care and diligence, on behalf of the Responsible Entity appoint any Clearing Participant, 
in each case, as is necessary or desirable in the ordinary course of investment and management of the Portfolio.
[bookmark: _Toc513536238][bookmark: _Toc513538781][bookmark: _Ref513711831][bookmark: _Ref513711858][bookmark: _Ref513711876][bookmark: _Toc136961807]Master trading and clearing agreements
The Responsible Entity:
[bookmark: _Ref504407083]will enter into any master trading or clearing agreement required for orderly trading of investments under this Agreement, provided that it is on terms acceptable to the Responsible Entity (acting reasonably); and 
[bookmark: _Ref513711885]authorises the Manager to act as its agent under the agreements referred to in paragraph (a) of this clause as is reasonably necessary or desirable for the Manager to comply with its obligations under this Agreement.
[bookmark: _Ref498069991][bookmark: _Ref500855312][bookmark: _Toc513536239][bookmark: _Toc513538782][bookmark: _Toc136961808]Indemnities and expenses
[bookmark: _Ref498069992][bookmark: _Toc513536240][bookmark: _Toc513538783][bookmark: _Toc136961809]Manager
[bookmark: _Ref499548771]Subject to paragraphs (b) and (c) of this clause, the Responsible Entity must indemnify the Manager against any Liabilities reasonably incurred by the Manager arising out of, or in connection with the Manager or any of its officers or agents acting under this Agreement or on account of any bona fide investment decision made by the Manager or its officers or agents. This obligation continues after the termination of this Agreement. The Responsible Entity is not otherwise liable to the Manager for any Liabilities in connection with this Agreement.
[bookmark: _Ref499065525]Paragraph (a) of this clause does not apply to the extent any Liability is incurred by the Manager arising out of, or in connection with a breach of this Agreement by the Manager, or by the negligence, fraud or dishonesty of the Manager or its officers, employees or Supervised Agents.
[bookmark: _Ref499065527]The Manager must pay its own in-house administration costs, including Taxes with respect to the Manager's fees and business, rent for the Manager's premises, computer charges, salaries, research costs and other like expenses, and any fees payable to a person to whom the Manager's functions under this Agreement are delegated. The Manager must allocate expenses incurred in connection with an asset acquired or to be acquired (or disposed or to be disposed) on behalf of several clients to the Responsible Entity proportionately to its interest in the acquisition or disposal. 
Without limiting clauses 7.2 and 8.3, the Manager may instruct the Custodian to pay to it from the Portfolio or itself deduct from the Portfolio any Liabilities incurred by the Manager in relation to the ordinary investment and management of the Portfolio (and that the Manager is entitled to recover under clause 5.1(a)) if:
the Manager gives to the Responsible Entity in respect of each deduction 10 Business Days' notice of the Manager's intention to give the direction or make the deduction; and
the Responsible Entity has not objected.
The Manager must record such payments and related Liabilities in the report provided under clause 10.
[bookmark: _Ref498069993][bookmark: _Toc513536241][bookmark: _Toc513538784][bookmark: _Toc136961810]Responsible Entity
The Manager must indemnify the Responsible Entity against any Liabilities reasonably incurred by the Responsible Entity arising out of, or in connection with, the breach of this Agreement by the Manager or any negligence, fraud or dishonesty of the Manager or its officers, employees or Supervised Agents. This does not apply to the extent that any Liability is incurred by the Responsible Entity arising out of, or in connection with:
breach of this Agreement by the Responsible Entity or by the negligence, fraud or dishonesty of the Responsible Entity or its officers, employees or other agents; or
[bookmark: _BPDCI_488][bookmark: _BPDC_LN_INS_1119][bookmark: _BPDC_PR_INS_1120][bookmark: _BPDC_LN_INS_1117][bookmark: _BPDC_PR_INS_1118]the liquidation, bankruptcy or insolvency of an agent of the Manager, other than an agent of the Manager that is:
[bookmark: _Ref513714571]a related body corporate of the Manager; or 
a Supervised Agent of the Manager and in respect of that Supervised Agent the Manager has not exercised due care in selecting, appointing or reviewing its performance in accordance with clause 3.1(s).
This obligation continues after the termination of this Agreement. Subject to clause 11.6(b), the Manager is not otherwise liable to the Responsible Entity for any Liabilities in connection with this Agreement.
[bookmark: _Ref504406338][bookmark: _Toc513536242][bookmark: _Toc513538785][bookmark: _Toc136961811][bookmark: _Ref498069994]Indirect Loss
Despite any other provision of this Agreement, neither the Manager nor the Responsible Entity is liable to the other for any indirect loss under this Agreement.
It is agreed that the following losses constitute indirect loss, whether they arise directly or indirectly from the relevant act or omission:
loss of profit;
loss of revenue;
loss of opportunity; 
damage to goodwill or reputation; 
loss of access to markets; 
loss of anticipated savings; 
business interruption; 
damage to credit rating; and
payment of liquidated sums or damages under any other agreement.
[bookmark: _Toc513536243][bookmark: _Toc513538786][bookmark: _Ref513713982][bookmark: _Toc136961812]Mitigation
[bookmark: _Ref500855313]Subject to paragraph (b) of this clause, each party must: 
notify the other as soon as practicable after it becomes aware of any event that would allow it to make an indemnity claim under this clause 5; and
take reasonable steps to mitigate or avoid any Liability for which it may make an indemnity claim under this clause 5.
[bookmark: _Ref500855311]Paragraph (a) of this clause does not apply in respect of any Liabilities reasonably incurred by the Manager in the ordinary course of performing its obligations under this Agreement.
[bookmark: _Toc513536244][bookmark: _Toc513538787][bookmark: _Ref513713999][bookmark: _Toc136961813]Action against agents
The Manager must provide reasonable assistance to the Responsible Entity (at the cost of the Responsible Entity) in:
any action of the Responsible Entity against an agent of the Manager arising out of, or in connection with any negligence, default, fraud or dishonesty of the agent; and
any action of the Responsible Entity against any other third party, or any action by any other third party against the Responsible Entity, arising out of, or in connection with this Agreement,
except where such agent or third party is a related body corporate of the Manager or officer or employee of either the Manager or a related body corporate. 
These obligations continue after the termination of this Agreement.
[bookmark: _Ref498069995][bookmark: _Toc513536245][bookmark: _Toc513538788][bookmark: _Toc136961814]Brokers
The Responsible Entity is responsible to any broker appointed by the Manager under clause 4.1(d) for all brokerage and other charges arising from the implementation by the broker of any authorised transaction initiated by the Manager. The Responsible Entity authorises the Manager to approve any deduction from the Portfolio in respect of brokerage and other charges.
[bookmark: _Ref498069996][bookmark: _Toc513536246][bookmark: _Toc513538789][bookmark: _Toc136961815]Withdrawals and Deposits
[bookmark: _Ref498069997][bookmark: _Toc513536247][bookmark: _Toc513538790][bookmark: _Toc136961816]Request
The Responsible Entity may, subject to this clause 6, instruct the Manager to authorise the Custodian to make a withdrawal from the Portfolio in accordance with the procedures set out in Schedule 6. 
[bookmark: _Ref498069998][bookmark: _Toc513536248][bookmark: _Toc513538791][bookmark: _Toc136961817]Satisfaction of request
The Manager, in respect of a withdrawal instruction for cash, must use reasonable endeavours to satisfy the instruction within 5 Business Days or such longer time as the Responsible Entity agrees having regard to advice from the Manager regarding market conditions and any other matters that may impact the price achieved upon realising assets of the Portfolio.
[bookmark: _Ref498069999][bookmark: _Toc513536249][bookmark: _Toc513538792][bookmark: _Toc136961818]Withdrawal by transfer of assets
A withdrawal made pursuant to clause 6.1 may be made by transfer of assets, property or investments comprised in the Portfolio as agreed by the Manager and the Responsible Entity in writing.
[bookmark: _Ref498070000][bookmark: _Toc513536250][bookmark: _Toc513538793][bookmark: _Toc136961819]Deposits
The Responsible Entity must advise the Manager of any additional money made available for investment and management under this Agreement, prior to transfer to the Custodian.
[bookmark: _Ref498070001][bookmark: _Toc513536251][bookmark: _Toc513538794][bookmark: _Toc136961820]Cleared funds
The Manager may deal with any payment by either the Responsible Entity or the Custodian as if made in cleared funds on and from the date that the Responsible Entity has advised the Manager that the amount is available for investment under this Agreement. 
[bookmark: _Toc136961821]Additional termination provisions
If a withdrawal request is made under clause 6.1 in relation to the whole of the Portfolio, then, unless otherwise agreed between the parties, that request will be taken to be a notice by the Responsible Entity under clause 11.2(a) and Schedule 6 will not apply.
[bookmark: _Ref498070002][bookmark: _Toc513536252][bookmark: _Toc513538795][bookmark: _Toc136961822]Management Fees
[bookmark: _Ref498070003][bookmark: _Toc513536253][bookmark: _Toc513538796][bookmark: _Toc136961823]Fee
In consideration for the Manager providing the services specified in this Agreement, the Manager is entitled to a management fee in accordance with Schedule 4.
[bookmark: _Ref498070004][bookmark: _Toc513536254][bookmark: _Toc513538797][bookmark: _Toc136961824]Payment
Subject to Schedule 4, the Manager may instruct the Custodian to deduct the management fee from the Portfolio if:
[bookmark: _Ref498070005]the Manager gives to the Responsible Entity in respect of each deduction 10 Business Days' notice of the Manager's intention to so direct the Custodian; and
[bookmark: _Ref498070006]the Responsible Entity has not objected.
The Manager must record the fee in the report provided under clause 10.
[bookmark: _Ref498070007][bookmark: _Toc513536255][bookmark: _Toc513538798][bookmark: _Toc136961825]Management fees to related bodies corporate
Where:
[bookmark: _Ref498070008]a related body corporate of the Manager has received or is entitled to receive any management fee (howsoever described) for services it provides in relation to the management of the Portfolio; or
[bookmark: _Ref498070009]the Manager or a related body corporate of the Manager receives a management fee (howsoever described) for investing or managing any managed investment scheme or pooled vehicle of any kind in which the Portfolio is directly or indirectly invested,
the management fee otherwise payable under this Agreement will be reduced by the amount of that fee, except where specified in paragraph 7 of Schedule 1 or where the Manager bears that fee itself. If the effect of the foregoing calculation would be to reduce the management fee below zero, the Manager will pay an amount equal to such excess to the Responsible Entity. The adjustments and payments contemplated by this clause will be performed on each day on which management fees are payable under this Agreement, or would be payable but for this clause. 
[bookmark: _Ref498070010][bookmark: _Toc513536256][bookmark: _Toc513538799][bookmark: _Toc136961826]Use of related bodies corporate
The Responsible Entity acknowledges that the Manager may invest in, invest with, deal with or engage the services of the Manager's related bodies corporate engaged in separate business activities which are entitled to charge fees, brokerage and commissions provided that they are in the ordinary course of business and on arm's length terms. Subject to clause 7.3, no adjustment to the management fee paid under this Agreement is to be made for any fee, brokerage or commission paid to a related body corporate of the Manager in compliance with this clause.
[bookmark: _Toc500420532][bookmark: _Toc513536257][bookmark: _Toc513538800][bookmark: _Ref513714634][bookmark: _Ref513714636][bookmark: _Toc136961827][bookmark: _Ref498070011]Taxes
[bookmark: _Toc500336394][bookmark: _Ref500339766][bookmark: _Toc500420533][bookmark: _Toc513536258][bookmark: _Toc513538801][bookmark: _Ref515037355][bookmark: _Ref515274241][bookmark: _Ref515274279][bookmark: _Toc136961828]Taxation advice and records
The Manager is not responsible for advising on taxation matters with respect to the Portfolio, and unless otherwise specified in Schedule 2, the Manager has no obligation to have regard to taxation consequences for the Responsible Entity or the Scheme in connection with the services under this Agreement. The Responsible Entity acknowledges that the Manager is not responsible for maintaining financial statements for, or taxation records of, the Portfolio. 
[bookmark: _Toc500420534][bookmark: _Toc513536259][bookmark: _Toc513538802][bookmark: _Ref513714651][bookmark: _Ref515037517][bookmark: _Ref515274329][bookmark: _Toc136961829]Provision of taxation records
Notwithstanding clause 8.1, if the Manager obtains any taxation records in respect of the Portfolio in connection with the performance of the Manager's duties under this Agreement, the Manager will take steps to ensure that the taxation records are provided to the Responsible Entity or, on the Responsible Entity's instructions, to the Custodian.
[bookmark: _Ref500339767][bookmark: _Toc500420535][bookmark: _Toc513536260][bookmark: _Toc513538803][bookmark: _Toc136961830]Deduction of Taxes
The Manager is entitled to, or to authorise the Custodian to, pay from the Portfolio any Taxes which are incurred in connection with the proper performance of this Agreement. However, the Manager may elect to, or may authorise the Custodian to, make any payment from the Portfolio permitted under this Agreement without deduction of any Tax.
[bookmark: _Toc500420536][bookmark: _Toc513536261][bookmark: _Toc513538804][bookmark: _Ref513714660][bookmark: _Toc136961831][bookmark: _Ref498070021]GST
[bookmark: _Toc500420537][bookmark: _Toc513536262][bookmark: _Toc513538805][bookmark: _Ref515036222][bookmark: _Ref515036224][bookmark: _Toc136961832]Recovery of GST
If GST is payable, or notionally payable, on a supply made under or in connection with this Agreement, the party providing the consideration for that supply must pay as additional consideration an amount equal to the amount of GST payable, or notionally payable, on that supply (the GST Amount). Subject to the prior receipt of a tax invoice, the GST Amount is payable at the same time that the other consideration for the supply is provided. If a tax invoice is not received prior to the provision of that other consideration, the GST Amount is payable within 10 days of the receipt of a tax invoice. This clause does not apply to the extent that the consideration for the supply is expressly stated to be GST inclusive or the supply is subject to reverse charge.
[bookmark: _Toc500420538][bookmark: _Toc513536263][bookmark: _Toc513538806][bookmark: _Ref515036223][bookmark: _Toc136961833]Liability net of GST
Where any indemnity, reimbursement or similar payment under this Agreement is based on any cost, expense or other liability, it shall be reduced by any input tax credit entitlement, or notional input tax credit entitlement, in relation to the relevant cost, expense or other liability.
[bookmark: _Toc500420539][bookmark: _Toc513536264][bookmark: _Toc513538807][bookmark: _Toc136961834]Adjustment events
If an adjustment event occurs in relation to a supply made under or in connection with this Agreement, the GST Amount will be recalculated to reflect that adjustment and an appropriate payment will be made between the parties.
[bookmark: _Toc513536265][bookmark: _Toc513538808][bookmark: _Ref515036225][bookmark: _Toc136961835]Revenue exclusive of GST
Any reference in this Agreement to value, sales, revenue or other similar amount is exclusive of GST.
[bookmark: _Toc513536266][bookmark: _Toc513538809][bookmark: _Ref515036226][bookmark: _Toc136961836]Cost exclusive of GST
Any reference in this Agreement to a cost, expense or other similar amount is exclusive of GST.
[bookmark: _Toc500420540][bookmark: _Toc513536267][bookmark: _Toc513538810][bookmark: _Toc136961837]Survival
This clause will not merge upon completion and will continue to apply after expiration or termination of this Agreement.
[bookmark: _Toc500420541][bookmark: _Toc513536268][bookmark: _Toc513538811][bookmark: _Toc136961838]Definitions
Unless the context requires otherwise, words and phrases used in this clause that have a specific meaning in the GST law (as defined in the A New Tax System (Goods and Services Tax) Act 1999 (Cth)) shall have the same meaning in this clause.
[bookmark: _Ref500506996][bookmark: _Ref500507039][bookmark: _Ref500507117][bookmark: _Toc513536269][bookmark: _Toc513538812][bookmark: _Toc136961839]Reports
[bookmark: _Ref498070022][bookmark: _Toc513536270][bookmark: _Toc513538813][bookmark: _Toc136961840]Regular reports
[bookmark: _Ref513714950]Unless the Responsible Entity notifies the Manager that the Custodian will provide reports to the Responsible Entity, the Manager must provide the Responsible Entity with the reports specified in Schedule 3 in the timeframe specified in that schedule and must take reasonable steps to ensure that those reports are complete and accurate in all material respects to the extent the necessary information is within the reasonable control of the Manager. 
[bookmark: _Ref513714985]The Manager must provide, upon request by the Responsible Entity, additional information which is complete and accurate in all material respects to the extent the necessary information is within the reasonable control of the Manager, as to the making of, and return on, the investments in the Portfolio and as is necessary to enable the Responsible Entity to assess the capability of the Manager to manage the investments of the Scheme, and otherwise to comply with Relevant Law.
[bookmark: _Toc361843184][bookmark: _Toc513536271][bookmark: _Toc513538814][bookmark: _Toc136961841][bookmark: _Ref498070023]Notice of Adverse Effect and breach of Relevant Law
The Manager must promptly advise the Responsible Entity upon becoming aware of any event:
having a material adverse effect on the financial position of the Portfolio or the Manager’s investment or management of the Portfolio in accordance with this Agreement; 
that causes the Manager to breach any provision of this Agreement; or
having a material adverse effect on the Manager’s ability to provide the services under this Agreement
and provide the Responsible Entity with such details as may reasonably be requested (unless the Manager is prohibited from doing so by Relevant Law, contractual obligations or the need to maintain privilege in connection with advice or documents). 
[bookmark: _Toc513536272][bookmark: _Toc513538815][bookmark: _Toc136961842]Additional information
If requested by the Responsible Entity, the Manager must promptly provide the Responsible Entity with such additional information within its possession or control reasonably required by the Responsible Entity to complete returns to regulatory authorities, including the Regulator, the Australian Taxation Office and any other taxation authorities.
[bookmark: _Ref515880705][bookmark: _Toc136961843]Appointment
[bookmark: _Ref515883525]The parties agree that clauses 10.4(b) to 10.4(d) (inclusive) of this Agreement apply only where the Manager is authorised to enter into Derivative Contracts under Part A of Schedule 2.
[bookmark: _Ref518550831]The Manager acknowledges that the Responsible Entity is subject to reporting obligations under the DT Rules.
[bookmark: _Ref515883565]The Responsible Entity may appoint the Manager, by written notice to the Manager, as its delegate under rule 2.2.7 of the DT Rules to perform its reporting obligations under the DT Rules on its behalf.
[bookmark: _Ref515883531]If appointed under clause 10.4(c), the Manager:
accepts its appointment pursuant to clause 10.4(c);
must prepare and provide to the Regulator (and the Responsible Entity) such reports in respect of Derivative Contracts entered into under this Agreement as required by the DT Rules in accordance with the requirements of the DT Rules; and
must respond to any reasonable enquiry by the Responsible Entity regarding reports made by the Manager under this clause 10.4(d).
[bookmark: _Ref498070024][bookmark: _Toc513536273][bookmark: _Toc513538816][bookmark: _Toc136961844]Termination
[bookmark: _Ref498070025][bookmark: _Toc513536274][bookmark: _Toc513538817][bookmark: _Toc136961845]Term
This Agreement commences from the date, and is in force for the term, if any, specified in paragraph 8 of Schedule 1.
[bookmark: _Ref498070026][bookmark: _Toc513536275][bookmark: _Toc513538818][bookmark: _Toc136961846]Right to terminate
Subject to clauses 11.1 and 11.3, this Agreement remains in force until terminated by:
the Responsible Entity giving to the Manager not less than 5 Business Days' written notice of termination; or 
by the Manager giving to the Responsible Entity not less than 20 Business Days' written notice of termination or such lesser period of notice as the parties agree.
[bookmark: _Ref504407084][bookmark: _Toc513536276][bookmark: _Toc513538819][bookmark: _Toc136961847]Termination without notice
The Responsible Entity may terminate this Agreement at any time by written notice to the Manager if:
[bookmark: _Ref498070043]the Manager becomes subject to one of the forms of external administration provided for in Chapter 5 of the Corporations Act, including: 
the appointment of a person to administer a scheme or compromise in relation to the Manager in accordance with Part 5.1 of the Corporations Act;
the appointment of a controller or managing controller to the whole or any part of the assets or undertakings of the Manager in accordance with Part 5.2 of the Corporations Act;
the appointment of an administrator under Part 5.3A of the Corporations Act in relation to the Manager; or
the appointment of a liquidator or provisional liquidator in relation to the Manager;
[bookmark: _Ref498070044]the Manager:
[bookmark: _Ref498070046]is wound up by resolution or an order of a court;
enters into any arrangement or composition with its creditors (including a deed of company arrangement);
ceases to carry on business in relation to its activities as an investment manager;
[bookmark: _Ref498070047]breaches any provision of this Agreement, or fails to observe or perform any representation, warranty or undertaking given by the Manager under this Agreement and the Manager fails to correct such breach or failure within 10 Business Days of receiving notice in writing form the Responsible Entity specifying such breach or failure;
[bookmark: _Ref519155590][bookmark: _Ref498070048]the Manager sells or transfers or makes any agreement for the sale or transfer of the main business and undertaking of the Manager other than to a related body corporate for the purposes of a corporate reconstruction previously notified in writing to the Responsible Entity; 
[bookmark: _Ref519155599]the Manager is subject to a Change in Control, except where the Change in Control occurs because of a corporate reconstruction previously notified in writing to the Responsible Entity;
[bookmark: _Ref498070049]the Manager is unable to carry out its duties under this Agreement because it has ceased to hold necessary authorisations under Relevant Law; or
Relevant Law requires that the Agreement be terminated.
[bookmark: _Ref498070050][bookmark: _Toc513536277][bookmark: _Toc513538820][bookmark: _Toc136961848]Claims and transactions
The termination of this Agreement does not affect any:
[bookmark: _Ref498070051]transaction properly entered into prior to termination;
[bookmark: _Ref498070052]of the Manager's rights to accrued management fees and expenses incurred in respect of the period to termination; 
[bookmark: _Ref498070053]other claim which either party may have against the other; or
other obligation or right that is expressed to continue, or by necessary implication continues, after termination of this Agreement.
[bookmark: _Ref498070054][bookmark: _Toc513536278][bookmark: _Toc513538821][bookmark: _Toc136961849]Discharge of obligations
[bookmark: DocXTextRef3]The Manager may deal with the Portfolio for up to 30 Business Days (or such longer period as the parties agree) from the effective date of termination of this Agreement in order to vest control of it in the Responsible Entity (or as the Responsible Entity may otherwise direct in writing) and during that time the Manager:
[bookmark: _Ref498070055]will not make any further investment of the Portfolio (without the prior consent of the Responsible Entity);
subject to the consent of the Responsible Entity, may enter transactions to settle or otherwise extinguish or offset obligations incurred by the Manager in relation to the Portfolio before that date;
[bookmark: _Ref498070056]must, with respect to obligations not capable of settlement before transfer of the Portfolio, create provision for such contingent liability as will arise, notify the Responsible Entity of that provision, and the Responsible Entity must procure that the Custodian holds sufficient assets of the Portfolio to satisfy that liability;
[bookmark: _Ref498070057]may instruct the Custodian to deduct from the Portfolio the fees, charges and expenses due up to the date on which the transfer of the Portfolio is effected and all charges and expenses incurred in the actions envisaged by this clause if, after giving 10 Business Days' notice to the Responsible Entity of its intention to so direct the Custodian, the Responsible Entity has not objected;
[bookmark: _Ref498070058]must deliver to the Responsible Entity (or as the Responsible Entity reasonably directs) all records which may reasonably be required by the Responsible Entity in respect of the Portfolio within a reasonable time specified by the Responsible Entity. However, the Manager may keep copies of records that it is required to hold by a Regulator or under Relevant Law;
[bookmark: _Ref498070059]may, with the written consent of the Responsible Entity, pay or cause to be paid to the Responsible Entity (or as the Responsible Entity otherwise directs) the net realisable value of any asset that forms part of the Portfolio; and
[bookmark: _Ref498070060]may deal with the Portfolio in accordance with written instructions from a new manager appointed by the Responsible Entity in respect of the Portfolio,
and this Agreement shall otherwise, to the extent necessary to give effect to this clause, remain in full force and effect.
[bookmark: _Toc513536279][bookmark: _Toc513538822][bookmark: _Toc136961850][bookmark: _Ref498070061]Other transition related obligations
Without limiting clause 11.5, following termination of this Agreement each party must take all necessary steps:
for any assets of the Portfolio not held by the Custodian, to facilitate the orderly transfer of those assets to the Responsible Entity or as it may otherwise direct in writing; and
to vest control of the Portfolio in the Responsible Entity (or as the Responsible Entity may otherwise direct in writing).
[bookmark: _Ref499063173][bookmark: _Ref504407085]If this Agreement is terminated by the Responsible Entity under clause 11.3(a) to (e), the Manager will indemnify the Responsible Entity for all Liabilities reasonably incurred by the Responsible Entity in connection with transitioning the Portfolio to an alternative investment manager up to the amount specified in paragraph 9 of Schedule 1. Clause 5.3 applies to this indemnity and the Responsible Entity must take reasonable steps to mitigate or avoid any Liability for which it may make an indemnity claim under this clause 11.6(b).
[bookmark: _Toc513536280][bookmark: _Toc513538823][bookmark: _Ref513541579][bookmark: _Ref513715142][bookmark: _Ref514350201][bookmark: _Toc136961851]Report
The Manager must, within the period specified in paragraph 10 of Schedule 1, provide the Responsible Entity with a report which is complete and accurate in all material respects on the Portfolio and all investment transactions conducted since the last report.
[bookmark: _Ref498070062][bookmark: _Toc513536281][bookmark: _Toc513538824][bookmark: _Toc136961852]Warranties and Acknowledgement from Responsible Entity and Manager
[bookmark: _Ref498070063][bookmark: _Toc513536282][bookmark: _Toc513538825][bookmark: _Toc136961853]Warranties of Responsible Entity
The Responsible Entity warrants and represents in its own capacity and as responsible entity of the Scheme to the Manager that, during the term of this Agreement:
[bookmark: _Ref498070064]the Responsible Entity is duly incorporated and validly exists under the law of its place of incorporation;
the Responsible Entity is not insolvent and no receiver has been appointed over any part of its assets and no such appointment has been threatened;
the Responsible Entity is not in liquidation and no proceedings have been brought or threatened for the purpose of winding up the Responsible Entity;
to the best of the Responsible Entity's knowledge and belief, there are no facts, matters or circumstances which give any person the right to apply to liquidate or wind up the Responsible Entity or the Scheme;
no administrator has been appointed to the Responsible Entity nor has any deed of company arrangement been executed or proposed in respect of the Responsible Entity;
the execution and delivery of this Agreement has been properly authorised by all necessary corporate action of the Responsible Entity;
[bookmark: _Ref518894126][bookmark: _Ref518557789]the Responsible Entity:
is the responsible entity of the Scheme; and
it has the power to enter into and perform this Agreement and each transaction contemplated by this Agreement to be performed by the Responsible Entity (including power under the Scheme's constitution to acquire and otherwise deal with all of the Authorised Investments (as set out in Schedule 2)), subject only to those express limitations that have been advised to the Manager in writing;
this Agreement constitutes a legal, valid and binding obligation of the Responsible Entity enforceable in accordance with its terms by appropriate legal remedy;
[bookmark: _Ref498070065]the Responsible Entity will advise in writing of any change of responsible entity of the Scheme or of the status for taxation purposes of the Scheme or of any application to deregister the Scheme;
[bookmark: _Ref498070066]any Custodian appointed by it will not engage in securities lending in relation to any investments in the Portfolio without the consent in writing of the Manager, and the Responsible Entity will ensure that the Portfolio is able to be traded by the Manager and that any securities lending does not interfere with the Manager's ability to invest and manage the Portfolio under this Agreement; 
[bookmark: _Ref498070071][bookmark: _Ref513715317]the Responsible Entity is not a retail client for the purpose of section 761G(7) of the Corporations Act; and
[bookmark: _Ref513715402]in respect of all markets required to support the Authorised Investments (as set out in Schedule 2), the Responsible Entity will:
complete or procure the completion of any market opening documentation requirements prior to the commencement of trading in those markets by the Manager; and
provide the Custodian with any required powers of attorney, certifications and lodgements of other market documentation.
[bookmark: _Ref498070072][bookmark: _Toc513536283][bookmark: _Toc513538826][bookmark: _Toc136961854]Acknowledgement
The Responsible Entity acknowledges that neither the Manager nor any related body corporate guarantees the repayment of capital or the performance of the Portfolio or the Scheme or makes any representation concerning any of these matters.
[bookmark: _Ref498070073][bookmark: _Toc513536284][bookmark: _Toc513538827][bookmark: _Toc136961855]Warranties of Manager
The Manager warrants and represents to the Responsible Entity that, during the term of this Agreement:
[bookmark: _Ref498070074]the Manager is duly incorporated and validly exists under the law of its place of incorporation;
the Manager is not insolvent and no receiver has been appointed over any part of its assets and no such appointment has been threatened;
the Manager is not in liquidation and no proceedings have been brought or threatened for the purpose of winding up the Manager;
to the best of the Manager's knowledge and belief, there are no facts, matters or circumstances which give any person the right to apply to liquidate or wind up the Manager;
no administrator has been appointed to the Manager nor has any deed of company arrangement been executed or proposed in respect of the Manager;
the execution and delivery of this Agreement has been properly authorised by all necessary corporate action of the Manager;
the Manager has full corporate power and lawful authority to execute and deliver this Agreement and to consummate and perform or cause to be performed its obligations under this Agreement and each transaction contemplated by this Agreement to be performed by the Manager;
this Agreement constitutes a legal, valid and binding obligation of the Manager enforceable in accordance with its terms by appropriate legal remedy;
the Manager has or has available and will at all times during the term of this Agreement have or have available the skill, facilities, financial resources, capacity and staff necessary to perform the duties and obligations under this Agreement;
[bookmark: _Ref498070075]the Manager will ensure that sufficient competent investment management staff experienced in fund management will have charge at all times of the conduct of, and will maintain close supervision of, the investment and management of the Portfolio;
[bookmark: _Ref498070076]the Manager will, at all times during the term of this Agreement, be the holder of an Australian Financial Services Licence (or an exemption from the need to hold one) and all other authorisations (or exemptions from them) required to be held under Relevant Law as it governs the activities of the Manager;
[bookmark: _Ref498070077]the Manager will cooperate with the Custodian whenever requested to ensure that investments forming part of the Portfolio are in good and proper form with free and clear title in favour of the Responsible Entity or any permitted nominee and not subject to any express lien, charge or encumbrance of any nature other than as permitted by Relevant Law; and
[bookmark: _Ref498070078]the Manager will invest and manage the Portfolio in accordance with the terms of this Agreement.
[bookmark: _Ref498070079][bookmark: _Toc513536285][bookmark: _Toc513538828][bookmark: _Toc136961856]Inaccurate warranty
If a warranty given by a party to this Agreement ceases to be accurate, that party must as soon as practicable advise the other party in writing.
[bookmark: _Ref498070141][bookmark: _Toc513536286][bookmark: _Toc513538829][bookmark: _Toc136961857][bookmark: _Ref498070080]Limitation of Liability [Drafting note: the limitation of liability clause 13 provisions set out below are indicative of what some businesses have used as a starting point historically, however it is now common practice for Responsible Entities to propose their own standard wording:
[bookmark: _Ref497931141]The Responsible Entity enters into and performs this Agreement and the transactions it contemplates only as Responsible Entity of the Scheme, except where expressly stated otherwise. This applies also in respect of any past and future conduct (including omissions) relating to this Agreement or those transactions.
[bookmark: _Ref497931147]Under and in connection with this Agreement and those transactions and conduct:
[bookmark: _Ref497931152]the Responsible Entity's liability (including for negligence) is limited to the extent it can be satisfied out of the assets of the Scheme. The Responsible Entity need not pay any such liability out of other assets; 
[bookmark: _Ref497931397]the Manager may only do the following (but any resulting liability remains subject to this clause):
[bookmark: _Ref498070142]prove and participate in, and otherwise benefit from, any form of insolvency administration of the Responsible Entity but only with respect to Scheme assets;
[bookmark: _Ref498070143]exercise rights and remedies with respect to Scheme assets, including set-off;
[bookmark: _Ref498070144]enforce its security (if any) and exercise contractual rights; and
[bookmark: _Ref498070145]bring any other proceedings against the Responsible Entity, seeking relief or orders that are not inconsistent with the limitations in this clause
and may not otherwise:
[bookmark: _Ref498070146]bring proceedings against the Responsible Entity;
[bookmark: _Ref498070147]take any steps to have the Responsible Entity placed into any form of insolvency administration (but this does not prevent the appointment of a receiver, or a receiver and manager, in respect of Scheme assets); or
[bookmark: _Ref498070148]seek by any means (including set-off) to have a liability of the Responsible Entity to that party (including for negligence) satisfied out of any assets of the Responsible Entity other than Scheme assets.
[bookmark: _Ref498070149]Paragraphs (a) and (b) of this clause do not apply with respect to any liability of the Responsible Entity to another party (including for negligence):
[bookmark: _Ref498070150]to the extent that the Responsible Entity has (A) no right or power to have Scheme assets applied towards satisfaction of that liability, or (B) its right or power to do so is subject to a deduction, reduction, limit or requirement to make good, in each case because the Responsible Entity has acted beyond its powers or improperly in relation to the Scheme; or
[bookmark: _Ref498070151]under clause 12.1 of this Agreement in respect of a warranty or representation which binds it in its own capacity (whether or not it also binds it as the responsible entity of the Scheme). 
[bookmark: _Ref498070152]The limitation in paragraph (b)(i) of this clause is to be disregarded for the purposes (but only for the purposes) of determining (A) the rights and remedies described in paragraph (b)(ii) of this clause, and (B) interpreting this Agreement and any security given for it, including determining the following:
[bookmark: _Ref498070153]whether amounts are to be regarded as payable (and for this purpose damages or other amounts will be regarded as a payable if they would have been owed had a suit or action barred under paragraph (b)(ii) been brought); 
[bookmark: _Ref498070154]the calculation of amounts owing; or
[bookmark: _Ref498070155]whether a breach or default has occurred.
[bookmark: _Ref498070156][bookmark: _Ref498070157]Any resulting liability arising following any determination pursuant to paragraph (d) of this clause and any damages or other amounts which would be owed if a suit or action had not been barred under paragraph (b)(ii) of this clause will be regarded as owing, but still subject to the limits set out in paragraph (b)(i) of this clause.]
[bookmark: _Toc513536287][bookmark: _Toc513538830][bookmark: _Ref513715478][bookmark: _Ref513715675][bookmark: _Toc136961858]Voting
[bookmark: _Ref498070081][bookmark: _Toc513536288][bookmark: _Toc513538831][bookmark: _Toc136961859]Exercise of voting rights
The Responsible Entity authorises the Manager to exercise any right to vote attached to a share or unit forming part of the Portfolio or to so direct the Custodian. If the Manager receives a direction from the Responsible Entity in relation to the appointment of a proxy and the way in which the proxy should vote, the Manager must use its reasonable endeavours to implement the direction, but in the absence of any direction, the Manager may exercise or not exercise the right to vote as it sees fit, having regard to any general direction contained in Part A of Schedule 2.
[bookmark: _Ref498070082][bookmark: _Toc513536289][bookmark: _Toc513538832][bookmark: _Toc136961860]Notices of meeting
The Manager is not required to dispatch to the Responsible Entity any notice of meeting relating to any person or asset in which the Portfolio is invested.
[bookmark: _Ref498070083][bookmark: _Toc513536290][bookmark: _Toc513538833][bookmark: _Toc136961861]Voting policy
The Manager must provide a copy of its proxy voting policy to the Responsible Entity upon execution of this Agreement. The Manager must promptly inform the Responsible Entity of any change to the Manager's proxy voting policy in writing.
[bookmark: _Ref498070084][bookmark: _Toc513536291][bookmark: _Toc513538834][bookmark: _Toc136961862]Authorised Person
[bookmark: _Ref498070085][bookmark: _Toc513536292][bookmark: _Toc513538835][bookmark: _Toc136961863]Authorised Person
Authorised Persons are authorised to make any written communication or take action on behalf of the Responsible Entity and Manager respectively under this Agreement.
[bookmark: _Ref498070086][bookmark: _Toc513536293][bookmark: _Toc513538836][bookmark: _Toc136961864]Variation of Authorised Persons
The Responsible Entity and the Manager may vary their respective Authorised Persons by written notice to the other.
[bookmark: _Ref498070087][bookmark: _Toc513536294][bookmark: _Toc513538837][bookmark: _Toc136961865]Manager's action
The Manager is not permitted to take any action if a communication or action is not made by an Authorised Person of the Responsible Entity. The Manager is not obliged to enquire as to the identity of any person if it reasonably believes such person is an Authorised Person.
[bookmark: _Ref498070088][bookmark: _Toc513536295][bookmark: _Toc513538838][bookmark: _Toc136961866]Responsible Entity not liable
The Responsible Entity is not liable in respect of any action or omission by the Manager in reliance on any communication given or action taken by any person acting or purporting to act on behalf of the Responsible Entity who neither is an Authorised Person nor a person whom the Manager reasonably believes to be an Authorised Person, but the Responsible Entity can ratify such an action or omission in which case the Responsible Entity will be liable.
[bookmark: _Ref498070089][bookmark: _Toc513536296][bookmark: _Toc513538839][bookmark: _Toc136961867]Responsible Entity's action
The Responsible Entity is not obliged to take any action if a communication or action is not made by an Authorised Person of the Manager nor to enquire as to the identity of any person if it reasonably believes such person is an Authorised Person.
[bookmark: _Ref498070090][bookmark: _Toc513536297][bookmark: _Toc513538840][bookmark: _Toc136961868]Manager not liable
Subject to Relevant Law, the Manager is not liable in respect of any action or omission by the Responsible Entity in reliance on any communication given or action taken by any person acting or purporting to act on behalf of the Manager who neither is an Authorised Person nor a person whom the Responsible Entity reasonably believes to be an Authorised Person, but the Manager can ratify such an action or omission in which case the Manager will be liable.
[bookmark: _Ref498070091][bookmark: _Toc513536298][bookmark: _Toc513538841][bookmark: _Toc136961869]Manager's reliance on instruction
If the Manager receives an instruction in circumstances where it is reasonable for the Manager to assume it was from an Authorised Person, subject to Relevant Law the Manager is not liable for any properly performed action or omission by the Manager in reliance on that instruction.
[bookmark: _Ref498070092][bookmark: _Toc513536299][bookmark: _Toc513538842][bookmark: _Toc136961870]Insurance
[bookmark: _Ref513719800]The Manager must take out and maintain at its own expense or at the expense of a related body corporate, such insurance cover as a professional investment manager would maintain with a reputable, third-party insurer to adequately insure risks in relation to its investment management business, including adequate fidelity fund insurance, electronic and computer crime insurance and professional indemnity insurance. Each such insurance policy must be maintained for the term of this Agreement and provide cover for claims made within a period of at least five years after termination of this Agreement.
The Manager must, upon written request from the Responsible Entity, give any information the Responsible Entity may reasonably require concerning the scope or status of such policies, including a certificate of currency and (unless precluded by the terms of the policy or other terms imposed by the insurer) a copy of the policy itself.
[bookmark: _Toc513536300][bookmark: _Toc513538843][bookmark: _Ref513715532][bookmark: _Toc136961871][bookmark: _Ref498070093]Dispute Resolution
[bookmark: _Ref271877665][bookmark: _Toc513536301][bookmark: _Toc513538844][bookmark: _Toc136961872]Negotiation
If there is a dispute or difference (Dispute) between the parties arising out of or in connection with this Agreement, then within five Business Days of a party notifying the other party in writing of the Dispute, a senior representative from each party must meet and use all reasonable endeavours acting in good faith to resolve the Dispute by joint discussions.
[bookmark: _Toc513536302][bookmark: _Toc513538845][bookmark: _Toc136961873]Continuation of rights and obligations
Despite the existence of a Dispute, each party must continue to perform this Agreement.
[bookmark: _Toc513536303][bookmark: _Toc513538846][bookmark: _Toc136961874]Force Majeure
[bookmark: _Ref498961026][bookmark: _Toc513536304][bookmark: _Toc513538847][bookmark: _Toc136961875]Event of Force Majeure
If a party is prevented in whole or in part from carrying out its obligations under this Agreement (other than an obligation to pay money) as a result of Force Majeure, it must promptly give a notice to the other party that complies with clause 18.2.
Following this notice, and while the Force Majeure continues, the obligations which cannot be performed (other than an obligation to pay money) because of the Force Majeure will be suspended if the party giving notice has taken all proper precautions, due care and reasonable alternatives with the intention of avoiding the delay or failure and of carrying out its obligations under this Agreement.
[bookmark: _Ref498961020][bookmark: _Toc513536305][bookmark: _Toc513538848][bookmark: _Toc136961876]Force Majeure notice
A notice given under clause 18.1 must:
specify the obligations a party cannot perform;
fully describe the event of Force Majeure;
estimate the time during which the Force Majeure will continue; and
specify the measures proposed to be adopted to remedy or abate the Force Majeure.
[bookmark: _Ref498961122][bookmark: _Toc513536306][bookmark: _Toc513538849][bookmark: _Toc136961877]Remedy of Force Majeure
The party that is prevented from carrying out its obligations under this Agreement as a result of Force Majeure must remedy the Force Majeure to the extent reasonably practicable and resume performance of its obligations as soon as reasonably possible.
[bookmark: _Toc513536307][bookmark: _Toc513538850][bookmark: _Toc136961878]Mitigation
The party that is prevented from carrying out its obligations under this Agreement as a result of Force Majeure must take all action reasonably practicable to mitigate any loss suffered by a party as a result of its failure to carry out its obligations under this Agreement.
[bookmark: _Toc513536308][bookmark: _Toc513538851][bookmark: _Toc136961879]No requirement to settle labour dispute
A party is not required, under clause 18.1, 18.2 or 18.3, to settle any labour dispute against its will.
[bookmark: _Ref498070112][bookmark: _Toc513536309][bookmark: _Toc513538852][bookmark: _Toc136961880]Confidentiality
[bookmark: _Ref498070113][bookmark: _Toc513536310][bookmark: _Toc513538853][bookmark: _Toc136961881]Confidentiality 
[bookmark: _Ref498003674]Subject to clause 19.2, a party must not disclose, or use for a purpose other than contemplated by this Agreement, the existence of and terms of this Agreement or any unpublished information or documents supplied by the other party in connection with this Agreement (Confidential Information). 
[bookmark: _Ref498070114][bookmark: _Toc513536311][bookmark: _Toc513538854][bookmark: _Toc136961882]Permitted disclosure
[bookmark: _Ref498070115]A party may disclose any Confidential Information:
[bookmark: _Ref498070116]to the other party to this Agreement;
[bookmark: _Ref498070117]under corresponding obligations of confidence as imposed by this clause, to persons which control or are controlled by or are under common control with the party within the meaning of the Corporations Act, and the employees, legal advisors or consultants of such persons;
[bookmark: _Ref498070118]which is at the time lawfully in the possession of the proposed recipient of the Confidential Information through sources other than the other party, or a Related Body Corporate of the other party, to this Agreement;
[bookmark: _Ref498070119]in enforcing this Agreement or in a proceeding arising out of or in connection with this Agreement;
[bookmark: _Ref498070120]if required under a binding order of a Governmental Agency or under a procedure for discovery in any proceedings;
[bookmark: _Ref498070121][bookmark: _Ref515274127]if required under any law or any administrative guideline, directive, request or policy whether or not having the force of law;
[bookmark: _Ref498070122]as required or permitted by this Agreement;
[bookmark: _Ref498070123]to its legal advisers, its insurers and its consultants; or
[bookmark: _Ref498070124]with the prior written consent of the other party to this Agreement.
[bookmark: _Ref498070125]A party may disclose the existence or the terms of this Agreement if:
[bookmark: _Ref498070126]necessary in connection with a capital raising, a takeover or an arrangement or compromise under section 411 of the Corporations Act; and
[bookmark: _Ref498070127]necessary or commercially desirable to:
[bookmark: _Ref498070128]an existing or bona fide proposed or prospective purchaser of:
[bookmark: _Ref498070129]the party;
[bookmark: _Ref498070130]the holding company of the party; or
[bookmark: _Ref498070131]a business of the party;
[bookmark: _Ref498070132]a financier; or
[bookmark: _Ref498070133]a rating agency.
[bookmark: _Ref513732257]If the Manager is required to disclose any Confidential Information pursuant to clause 19.2(a)(v) or 19.2(a)(vi), the Manager must, to the extent permitted by Relevant Law, as soon as practicable and before making any disclosure of Confidential Information, inform the Responsible Entity of the basis on which it is required to disclose such Confidential Information, and provide the Responsible Entity with a copy of any notice pursuant to which the intended disclosure is required to be made. The Manager must take reasonable steps to:
comply strictly with the terms of any notice requesting the Confidential Information and only to disclose Confidential Information that is expressly required to be disclosed; and
ensure that it does not disclose any Confidential Information pursuant to any notice or request, to the extent that such disclosure would constitute a waiver of legal professional privilege or other administrative protections attaching to the Confidential Information.
[bookmark: _Ref498070134][bookmark: _Toc513536312][bookmark: _Toc513538855][bookmark: _Toc136961883]Survival
This clause survives the termination of this Agreement.
[bookmark: _Toc76473599][bookmark: _Toc485130705][bookmark: _Ref503455976][bookmark: _Toc513536313][bookmark: _Toc513538856][bookmark: _Ref513715558][bookmark: _Ref513732305][bookmark: _Toc136961884][bookmark: _Toc76473601]Privacy
For the purposes of this clause:
Personal Information has the meaning given in the Privacy Act 1988 (Cth) (Privacy Act) and also includes any information the collection, retention, use or disclosure of which is regulated by Privacy Law; 
Privacy Laws means the Privacy Act and all other relevant laws, rules, regulations which relate to the privacy and protection of Personal Information, including health information; and
Eligible Data Breach has the meaning given in the Privacy Act.
[bookmark: _Ref513732278]The Manager must, in respect of any Personal Information which the Manager receives or has access to under this Agreement:
comply with the Privacy Act, any guidelines issued by the Australian Information Commissioner under the Privacy Act and all other Privacy Laws; 
on request, provide the Responsible Entity with copies of the privacy procedures, systems and policies implemented by the Manager from time to time; 
subject to paragraph (i), only use or disclose Personal Information for the purpose for which the Personal Information was originally provided to the Manager;
take reasonable steps, when requested by the Responsible Entity from time to time, to assist the Responsible Entity to comply with its obligations under the Privacy Laws and any privacy statements or policies issued by it;
[bookmark: _Ref334423345][bookmark: _Ref513732285]not transfer Personal Information outside Australia, or allow anyone outside Australia to have access to it, without the prior written approval of the Responsible Entity; and 
[bookmark: _Ref503456651]notify the Responsible Entity promptly if it becomes aware of a breach, or a suspected or possible breach, by the Manager of any of its obligations under this clause 20, in which case:
the parties will immediately take all steps necessary to determine whether there are reasonable grounds to believe the breach amounts to an Eligible Data Breach; 
[bookmark: _Ref503250085]if either party has reasonable grounds to believe there has been an Eligible Data Breach, then the Manager will prepare a statement in accordance with section 26WK(3) Part IIIC of the Privacy Act and obtain the Responsible Entity's written approval of the statement and method of notification for issuing such statement to affected individuals and the Office of the Australian Information Commissioner (OAIC) (such approval not to be unreasonably withheld nor delayed); 
the Manager will issue the statement to affected individuals and OAIC on behalf of itself and the Responsible Entity; and
the parties acknowledge and agree that nothing in this clause 20(b)(vi) is intended to prevent either party from complying with its obligations under the Privacy Act.
This clause survives the termination of this Agreement.
[bookmark: _Toc76473600][bookmark: _Toc485130706][bookmark: _Toc513536314][bookmark: _Toc513538857][bookmark: _Ref513715572][bookmark: _Ref513715584][bookmark: _Toc136961885]Security
Each party must have in place reasonable technical and organisational measures to prevent:
unauthorised or unlawful use or disclosure of; and
accidental loss or destruction of, or damage to,
information and documents in its possession or control relating to the services or otherwise provided to it, including Personal Information, pursuant to this Agreement.
Each party will, on reasonable request, provide details of the measures implemented under this clause.
This clause survives the termination of this Agreement.
[bookmark: _Ref500253295][bookmark: _Toc513536315][bookmark: _Toc513538858][bookmark: _Toc136961886][bookmark: _Toc485130710]Intellectual Property Rights
[bookmark: _Toc513536316][bookmark: _Toc513538859][bookmark: _Ref515035271][bookmark: _Toc136961887]Ownership and use of Intellectual Property Rights
The parties agree that other than provided in this clause 22, nothing in this Agreement transfers ownership in, or otherwise grants any rights in, any Intellectual Property Rights of a party.
The parties agree, when exercising their respective rights under this Agreement, not to take any action which would infringe the Intellectual Property Rights of the other party without obtaining its written consent.
[bookmark: _Toc513536317][bookmark: _Toc513538860][bookmark: _Ref515035276][bookmark: _Toc136961888]Responsible Entity's Intellectual Property
If the Responsible Entity provides any material to the Manager that contains Responsible Entity IP, then the Responsible Entity grants to the Manager a non-transferable, non-exclusive, royalty-free licence to use, reproduce and disclose (including by electronic communication) that Responsible Entity IP during the term of this Agreement solely for the purpose of the Manager meeting its obligations to the Responsible Entity during the term of the Agreement.
[bookmark: _Toc513536318][bookmark: _Toc513538861][bookmark: _Ref515035281][bookmark: _Toc136961889]Manager's Intellectual Property
Subject to clause 22.3(b), the Manager grants the Responsible Entity:
an irrevocable, non-exclusive, transferable and royalty-free licence (with the right to sub-license) to use, reproduce and disclose (including by electronic communication) Manager IP in relation to the Scheme during the term of the Agreement; and
a perpetual, irrevocable, non-exclusive, transferable and royalty-free licence (with the right to sub-license) to use, reproduce and disclose (including by electronic communication) any Manager IP developed, created or prepared by or on behalf of the Manager for the benefit of the Responsible Entity in relation to the Scheme, including after termination of this Agreement.
[bookmark: _Ref130389239]The Responsible Entity must obtain the Manager’s prior written consent (which may be a standing consent) before it includes, or refers to, the Manager’s name or logo in any communication (regardless of the form, whether it be audio, visual, printed or otherwise) that is used for advertising, marketing or promotional purposes. 
[bookmark: _Toc513536319][bookmark: _Toc513538862][bookmark: _Ref515035286][bookmark: _Toc136961890]Developed IP
[bookmark: _Ref500251551]The Manager:
assigns all Developed IP to the Responsible Entity on the earlier of its creation and the date of this Agreement; 
will deliver any or all Developed IP to the Responsible Entity and use its reasonable endeavours to delete all copies in the Manager’s possession or control of the Manager or its employees, officers and subcontractors on termination or expiry of this Agreement or upon an earlier request from the Responsible Entity, provided however that the Manager may retain a copy of such Developed IP in accordance with Relevant Law, and for internal compliance purposes; and
must execute, and use its reasonable endeavours to procure that any of its employees, officers and subcontractors execute, all documents as the Responsible Entity may consider reasonably necessary to give effect to this paragraph (a).
The Responsible Entity grants to the Manager a non-transferable, non-exclusive, royalty-free licence to use, reproduce and disclose (including by electronic communication) Developed IP during the term of this Agreement solely for the purpose of the Manager meeting its obligations to the Responsible Entity during the term of the Agreement.
[bookmark: _Toc513536320][bookmark: _Toc513538863][bookmark: _Toc136961891]Survival
This clause 22 survives the termination of this Agreement.
[bookmark: _Toc513536321][bookmark: _Toc513538864][bookmark: _Ref513715605][bookmark: _Ref514754693][bookmark: _Ref514754714][bookmark: _Ref110344481][bookmark: _Toc136961892]Anti-money laundering and counter-terrorism financing
Without limiting its obligations under clause 3.5, the Manager must:
[bookmark: _Ref479852563]comply with all applicable laws relating to money laundering, terrorism financing or other similar proscribed conduct applicable to the Manager, including but not limited to the Anti-Money Laundering and Counter Terrorism Financing Act 2006 (Cth) (AML/CTF Laws);
[bookmark: _Ref479852565]not, in relation to the Portfolio, deal with any person or asset where to do so would cause it, the Responsible Entity or the Custodian to breach any AML/CTF Laws;
[bookmark: _Ref110344641]provide all reasonable assistance to enable the Responsible Entity to comply with its reporting obligations under the AML/CTF Laws, 
provide all reasonable assistance to comply with any record keeping and record handling requirements for the purposes of the Responsible Entity's compliance with the AML/CTF Laws, as notified to the Manager from time to time; and
comply with any reasonable instruction given by the Responsible Entity in relation to matters referred to in this clause.
[bookmark: _Toc513536322][bookmark: _Toc513538865][bookmark: _Ref513655495][bookmark: _Toc136961893]Notices
Any notice, demand, consent or other communication (a Notice) given or made under this Agreement: 
[bookmark: _Ref498070094]must be in writing and signed by the sender or an Authorised Person (or in the case of email, set out the full name and position or title of the sender or the Authorised Person);
[bookmark: _Ref498070095]must be delivered to the intended recipient by prepaid post (if posted to an address in another country, by registered airmail) or by hand, fax or email to the address, fax number or email address set out in Schedule 5 or the address, fax number or email address last notified by the intended recipient to the sender;
[bookmark: _Ref498070098]will be conclusively taken to be duly given or made:
[bookmark: _Ref498070099]in the case of delivery in person, when delivered;
[bookmark: _Ref498070100]in the case of delivery by express post, to an address in the same country, two Business Days after the date of posting;
[bookmark: _Ref498070101]in the case of delivery by any other method of post, six Business Days after the date of posting (if posted to an address in the same country) or 10 Business Days after the date of posting (if posted to an address in another country);
[bookmark: _Ref498070102]in the case of fax, on receipt by the sender of a transmission control report from the despatching machine showing the relevant number of pages and the correct destination fax number or name of recipient and indicating that the transmission has been made without error; 
[bookmark: _Ref498070103]in the case of email, at the earliest of:
[bookmark: _Ref498070104]the time that the sender receives an automated message from the intended recipient's information system confirming delivery of the email;
[bookmark: _Ref498070105]	the time that the intended recipient confirms receipt of the email by reply email; and
[bookmark: _Ref498070106]three hours after the time the email is sent (as recorded on the device from which the sender sent the email) unless the sender receives, within that three hour period, an automated message that the email has not been delivered,
but if the result is that a Notice would be taken to be given or made:
[bookmark: _Ref498070107]in the case of delivery by hand, post or fax, at a time that is later than 5pm;
[bookmark: _Ref498070108]in the case of delivery by email, at a time that is later than 5pm; or
[bookmark: _Ref498070109]on a day that is not a business day,
in the place specified by the intended recipient as its postal address under clause (b), it will be conclusively taken to have been duly given or made at the start of business on the next business day in that place; and
is subject to the provisions of clause 15.
[bookmark: _Toc513536323][bookmark: _Toc513538866][bookmark: _Toc136961894][bookmark: _Ref498070110]No Merger
The rights and obligations of the parties will not merge on the completion of any transaction contemplated by this Agreement. They will survive the execution and delivery of any assignment or other document entered into for the purpose of implementing a transaction. 
[bookmark: _Toc513536324][bookmark: _Toc513538867][bookmark: _Toc136961895]No Waiver
A failure to exercise or a delay in exercising any right, power or remedy under this Agreement does not operate as a waiver. A single or partial exercise or waiver of the exercise of any right, power or remedy does not preclude any other or further exercise of that or any other right, power or remedy. A waiver is not valid or binding on the party granting that waiver unless made in writing.
[bookmark: _Ref498070111][bookmark: _Toc513536325][bookmark: _Toc513538868][bookmark: _Toc136961896]Assignment
[bookmark: _Ref498070135]A party cannot assign, charge, create a security interest over, encumber or otherwise deal with any of its rights and obligations under this Agreement, or attempt or purport to do so, without the prior written consent of the other party. However, the Manager may assign to a related body corporate all of the Manager's rights and obligations under this Agreement where the Manager is satisfied, acting reasonably, that the related body corporate will be able to perform, to the required standard, all of the obligations of the Manager under this Agreement. The Manager must give the Responsible Entity at least 5 Business Days' written notice of any such assignment. 
[bookmark: _Toc513536326][bookmark: _Toc513538869][bookmark: _Toc136961897]Further Assurances
Each party must do anything necessary (including executing agreements and documents) to give full effect to this Agreement and the transactions contemplated by it.
[bookmark: _Ref498070136][bookmark: _Toc513536327][bookmark: _Toc513538870][bookmark: _Toc136961898]Entire Agreement
This Agreement contains the entire agreement between the parties with respect to its subject matter. It sets out the only conduct, representations, warranties, covenants, conditions, agreements or understandings (collectively Conduct) relied on by the parties and supersedes all earlier Conduct by or between the parties in connection with its subject matter. Neither party has relied on nor is relying on any other Conduct in entering into this Agreement and completing the transactions contemplated by it.
[bookmark: _Ref498070137][bookmark: _Toc513536328][bookmark: _Toc513538871][bookmark: _Toc136961899]Amendment
This Agreement (other than Part A of Schedule 2) may be amended by another agreement executed by both parties. Part A of Schedule 2 may be amended by specific written instruction from an Authorised Person of the Responsible Entity to the Manager.
[bookmark: _Toc513536329][bookmark: _Toc513538872][bookmark: _Toc136961900][bookmark: _Ref498070138]Costs 
Each party must bear its own costs arising out of the negotiation, preparation and execution of this Agreement. 
[bookmark: _Toc513536330][bookmark: _Toc513538873][bookmark: _Ref517186656][bookmark: _Toc136961901]Governing Law and Jurisdiction
This Agreement is governed by the laws of the State or Territory referred to in paragraph 11 of Schedule 1. In relation to it and related non-contractual matters each party irrevocably submits to the non-exclusive jurisdiction of courts with jurisdiction there, and waives any right to object to the venue on any ground.
[bookmark: _Ref498070139][bookmark: _Toc513536331][bookmark: _Toc513538874][bookmark: _Toc136961902]Severability of Provisions
Any provision of this Agreement which is prohibited or unenforceable in any jurisdiction will be ineffective in that jurisdiction to the extent of the prohibition or unenforceability. That will not invalidate the remaining provisions of this Agreement nor affect the validity or enforceability of that provision in any other jurisdiction.
[bookmark: _Ref498070140][bookmark: _Toc513536332][bookmark: _Toc513538875][bookmark: _Toc136961903]Counterparts
This Agreement may be executed in any number of counterparts. All counterparts taken together will be taken to constitute one document. 


[bookmark: _Ref513732130][bookmark: _Ref498070158][bookmark: _Ref499028342][bookmark: _Toc136961904] 
[bookmark: _Ref498070159][bookmark: _Toc513536333][bookmark: _Toc513538876][bookmark: _Toc513539147][bookmark: _Toc136961905]Additional definitions
[bookmark: _Ref499040356][bookmark: _Ref498070160]Clause 1.1, Definition of Business Day
City:
[bookmark: _Ref517182814]Clause 1.1, Definition of Scheme
Name of the Scheme:
[bookmark: _Ref498070161]Clause 1.1, Definition of Custodian
(if a Custodian is to be appointed)
Name of Custodian:
[bookmark: _Ref498070162]Clause 1.1, Definition of Supervised Agent
[bookmark: _Ref498070163]Supervised Agent means an agent of the Manager but excluding:
(a) [bookmark: _Ref498070164]a broker, a Clearing House, a Clearing Participant or a counterparty to a transaction relating to the Portfolio; or
(b) [bookmark: _Ref498070165]an agent, or a class of agents, nominated in writing by the Manager for this purpose and which is not objected to by the Responsible Entity within 10 Business Days of the date the Responsible Entity receives the nomination; or
(c) [bookmark: _Ref498070166]an agent whose conduct or actions is not capable of supervision by the Manager, in respect of the particular matter to which reference is made; or
(d) [bookmark: _Ref498070167]a person who acts in accordance with the direction of the Responsible Entity in respect of the particular matter to which reference is made.
[Drafting note: This is a 'default' definition. Consider instead including specified entities which will be taken to be Supervised Agents (including any other person the parties agree will be a Supervised Agent).]
[bookmark: _Ref517182857][bookmark: _Ref498070514][bookmark: _Ref498070168]Clause 1.2(d)(xv), determination of time 
Place:
[bookmark: _Ref517182887]Clause 4.1(b)
Discretionary management powers which may be delegated:
[bookmark: _Ref498070515][bookmark: _Ref498070169]Clause 7.3
[bookmark: _Ref498070170]Related bodies corporate which may earn fees:
[bookmark: _Ref498070171]Fees earned by the Manager:
[bookmark: _Ref498070516][bookmark: _Ref498070172]Clause 11.1
Commencement Date:
Term:
[bookmark: _Ref499063246][bookmark: _Ref498070518][bookmark: _Ref498070174]Clause 11.6(b)
Transition costs cap:
[bookmark: _Ref513541527][bookmark: _Ref513732187]Clause 11.7
Period for termination report:
[bookmark: _Ref498070175][bookmark: _Ref498070519]Clause 32
	FSC Standard Investment Management Agreement
	[image: ]



State or Territory:
	
	page 2



[bookmark: _Toc136961906][bookmark: _Ref498070176]
[bookmark: _Ref498070177][bookmark: _Toc513536334][bookmark: _Toc513538877][bookmark: _Toc513539148][bookmark: _Toc136961907]Part A Investment Instructions (clauses 3.1, 3.2 and 3.4)
[Drafting note: Instructions should conform to the investment strategy of the Responsible Entity.]
[bookmark: _Ref498070178]Authorised Investments
The Manager is authorised to invest the Portfolio in any of the following, subject to the restrictions set out in paragraph 2 of this Schedule and the other terms of this Agreement: 
[Drafting note: Include list of types of investments including if applicable Derivative Contracts and see also Schedule 7 which provides a general authorisation to enter into derivative agreements.]
Investment Restrictions
[bookmark: _Ref498070179][Drafting note: Include restrictions – for example, any geographical, sector or issuer concentration limits.]

[bookmark: _Toc513536335][bookmark: _Toc513538878][bookmark: _Toc513539149][bookmark: _Toc136961908]Part B Investment Objectives (clauses 3.1 and 3.3)
[Drafting note: Include investment objectives – for example, meet or exceed performance of a particular benchmark over rolling time periods.]

[bookmark: _Toc136961909]Part C ESG Matters 
[Drafting note: parties may include set of tailored investment criteria in respect of ESG matters which impose obligations on the manager, including but not limited to possible investment exclusions; ESG procedures; ESG principles and policies; and ESG reporting. As ESG is a rapidly evolving area, Part C to this Schedule is not prescriptive and rather parties may provide bespoke ESG terms when applicable. Refer to Annexure A4.35 of the Commentary to the 2023 Standard Investment Management Agreement for further guidance on ESG provisions which may be provided.]
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[bookmark: _Toc136961910][bookmark: _Ref498070180]
[bookmark: _Ref498070181][bookmark: _Toc513536336][bookmark: _Toc513538879][bookmark: _Toc513539150][bookmark: _Toc136961911]Reports (clause 10)
[Drafting note: The below is an example – parties to tailor.]
 The reports set out in this Schedule must be provided for each successive period by delivery in any way permitted under clause 24 (or any other method of delivery agreed by the parties, including by posting to a secure portal operated by the Responsible Entity), within the following timeframes:
0. for the monthly report set out in paragraph 1 of this Schedule – within 10 Business Days of the end of the period;
for quarterly report set out in paragraph 2 of this Schedule – within 15 Business Days of the end of the period; and
for annual report set out in paragraph 3 of this Schedule – within 20 Business Days of the end of the period, 
[bookmark: DocXTextRef440]and must contain at least the information set out in this Schedule for the relevant report as at a stated end of period date. 
1. [bookmark: _Ref498070182]Monthly Report:
[bookmark: _Ref498070183]details of the gross market value of the assets of the Portfolio (Portfolio Value); 
[bookmark: _Ref498070184]a calculation of the total percentage return on the Portfolio for the period including details of any changes in the method and assumptions used in calculation of the return; 
[bookmark: _Ref498070185]a subdivision of Portfolio Value into each major investment class (at least Australian equities, overseas equities, Australian fixed interest, overseas fixed interest, property, cash and any other class required for the preparation of an annual report under Relevant Law) showing market value in dollars and as a percentage of total Portfolio Value at the end of period date and including exposure through Derivative Contracts; 
[bookmark: _Ref498070186]details for each investment in the Portfolio including:
[bookmark: _Ref498070187]name of investment;
[bookmark: _Ref498070188]number of units (e.g. shares = number of shares, bonds = face value);
[bookmark: _Ref498070189]carrying value of investment; and
[bookmark: _Ref498070190]market value per unit,
with the list segregated into each major investment class; 
[bookmark: _Ref498070191]details of all transactions effected by the Manager in relation to the Portfolio during the period; 
[bookmark: _Ref498070192]estimated figures to assist in the calculation of the assessable income and allowable deductions (including particulars of any expenses and tax credits or franked dividends) in respect of the Portfolio in relation to the period to which the report relates;
[bookmark: _Ref498070193]amounts received or accrued during the period; 
attribution of the returns on the Portfolio in respect of the period, segregated into each major investment class;
[bookmark: _Ref498070194]the management fee accrued under this Agreement in respect of the period;
[bookmark: _Ref498070195]the name, location and contact details of the person who may be contacted by the Responsible Entity regarding details in the report; and
[bookmark: _Ref498070196]details of any non-compliance with any investment instruction not remedied in accordance with clause 3.4 or other period allowed by Schedule 2. 
[bookmark: _Ref498070197]Quarterly Report:
[Drafting note: If any of the information specified in item 1 above is to be provided quarterly rather than monthly, specify here.]
[bookmark: _Ref498070198]Annual Report:
[bookmark: _Ref498070199]a statement regarding the current status of the investment manager's AFSL and details of any changes in the name or capitalisation of the investment manager; 
[bookmark: _Ref498070200]a summary of any investment instructions agreed between the Responsible Entity and the Manager for the management of the Portfolio effective as at the end of period date and any changes in these which occurred during the period;
[bookmark: _Ref498070201]unless provided by the Custodian, a report appropriate to assist the Responsible Entity in the preparation of the Scheme's income tax return;
[bookmark: _Ref498070202]a voting report including the number of votes cast (for, against, abstained); and 
an annual compliance attestation in the form set out in Schedule 8 which states that the Manager is not aware of any non-compliance with the terms of this Agreement. 
[bookmark: _Ref110341117][bookmark: _Ref110340702]ESG Reporting:
[Drafting note: As outlined in para 4 of Schedule 2, tailored ESG reporting terms can be provided when applicable.]

[bookmark: _Toc136961912][bookmark: _Ref498070203]
[bookmark: _Ref498070204][bookmark: _Toc513536337][bookmark: _Toc513538880][bookmark: _Toc513539151][bookmark: _Toc136961913]Management fee (clause 7.1)
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[bookmark: _Toc136961914][bookmark: _Ref498070205]
[bookmark: _Ref498070206][bookmark: _Toc513536338][bookmark: _Toc513538881][bookmark: _Toc513539152][bookmark: _Toc136961915]Notices (clause 24)
[bookmark: _Ref498070207]Responsible Entity
Attention:
Address:
Facsimile:
Email:
Copy (if required):
Authorised Persons:
[bookmark: _Ref498070208]Manager
Attention:
Address:
Facsimile:
Email:
Copy (if required):
Authorised Persons:
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[bookmark: _Toc136961916][bookmark: _Ref498070209]
[bookmark: _Ref498070210][bookmark: _Toc513536339][bookmark: _Toc513538882][bookmark: _Toc513539153][bookmark: _Toc136961917]Withdrawals (clause 6.1)
Procedures for Withdrawal:
Number of Authorised Persons required to authorise withdrawal:
Payment details: [Drafting note: Account details to be provided.]
Direction method: [Drafting note: For example, this could include hard copy written instructions or email instructions.]
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[bookmark: _Toc136961918][bookmark: _Ref498070211]
[bookmark: _Toc513536340][bookmark: _Toc513538883][bookmark: _Toc513539154][bookmark: _Toc136961919]Derivatives Trading (clause 4.4)
[bookmark: _Hlk134688250][Drafting note: The previous version of this Schedule was settled between the FSC, the Australian Financial Markets Association and the Australian Bankers Association. As currently drafted, this Schedule includes minor amendments from its previous version and may be updated in the future. In the meantime, the parties may wish to consider amending or replacing the terms of this Schedule.]
Date:

	To:
	…………………………………………………………………………………………
Client


	From:
	…………………………………………………………………………………………
Investment manager

	

	



As your investment manager, we enter into financial markets transactions from time to time on your behalf. This term includes the whole range of transactions conducted in the financial markets including derivatives. Examples are interest rate and currency swaps, options and foreign currency transactions, futures contracts and futures options contracts. There may be other types of transactions. Terms governing financial markets transactions are usually contained in industry standardised documents that we sign with counterparties on your behalf. However, some financial markets transactions may be undocumented. Others may be documented in individually negotiated agreements that we sign with brokers as your agent.
To enhance the integrity of the financial markets, the industry associations that represent participants in the financial markets have agreed that investment managers seek to obtain confirmation from each of their clients, that:
the investment manager has authority as the client's agent to enter into:
industry standardised documents and individually negotiated brokerage agreements (completed and amended as agreed between the investment manager and the counterparty which may relate to more than one client and which may not necessarily be negotiated having regard to the individual circumstances of any particular client) to govern the terms of financial markets transactions; and
financial markets transactions governed by those documents and confirmations of those transactions and financial markets transactions which are not documented (other than by way of confirmation).
the client is duly constituted and has the power to enter into and perform its obligations in relation to those financial markets transactions, industry standardised documents and individually negotiated brokerage agreements;
if the client purports to transfer property under a financial markets transaction (such as a repo), it is transferred beneficially and free of security interests;
the client's obligations in relation to those financial markets transactions, industry standardised documents and individually negotiated brokerage agreements are enforceable;
if the investment manager is acting in connection with a trust or scheme (Scheme):
the client is the sole trustee or responsible entity of the Scheme (or, if there is another trustee, the client has been duly authorised by all trustees of the Scheme to enter into and perform obligations under those financial markets transactions, industry standardised documents and individually negotiated brokerage agreements);
the client is not in breach of trust;
the client has the right to be indemnified out of the assets of the Scheme for all obligations that it incurs in relation to those financial markets transactions, industry standardised documents and individually negotiated brokerage agreements;
if the investment manager is acting in connection with a statutory fund of a life company:
the financial markets transaction relates to the business of the statutory fund.
Signing this schedule will facilitate us entering into financial markets documents and financial markets transactions. By signing this letter you will be taken to:
represent and warrant to the investment manager and to each counterparty or prospective counterparty or broker with whom the investment manager enters into, or proposes to enter into, transactions as your agent, the matters set out in this letter. These representations are taken to be repeated each time a financial markets transaction, industry standardised document or individually negotiated brokerage agreement is entered into on behalf of the client and every three months thereafter; and
agree to notify the investment manager of any change in these representations.
You consent to our providing a copy of this letter to counterparties, proposed counterparties to the transactions or brokers and acknowledge that they will rely on these representations and warranties in entering into those financial markets transactions, industry standardised documents and individually negotiated brokerage agreements.
If you do not return this letter, we may not be able to enter transactions with at least some counterparties on your behalf.

Signed on behalf of the investment manager:

	Signature:  ____________________________
Authorised person

	Date:         ____________________________


	Name:        ____________________________
	Position:    ____________________________




Signed on behalf of the client:

	Signature:  ____________________________
Authorised person*

	Date:         ____________________________


	Name:        ____________________________
	Position:    ____________________________



*	The Authorised Person must be authorised by the Client to sign this document for and on behalf of the Client.
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[bookmark: _Toc136961920][bookmark: _Ref110866456]
Compliance Attestation (Clause 10) and Schedule 3 deliverable


COMPLIANCE ATTESTATION
[On Manager’s Letterhead]

[Date]


Attn: [x]
[Responsible Entity] (“[x]”)
[Address]


Compliance Statement 
[insert company name] (“Investment Manager”) 
[insert Fund(s)] (“Funds”)
[insert annual period] (“Reporting Period”)

We have undertaken the necessary reviews and made appropriate enquires to enable us to confirm that over the Reporting Period the Investment Manager has complied with and not breached the terms of the Investment Management Agreement (the “Agreement”) dated [insert date] (as amended).  

Unless otherwise disclosed in the Exceptions section below, as far as we aware having made reasonable enquiries and to the extent it is material to the functions, powers and duties of the Manager under this Agreement, we confirm that for the Reporting Period all breaches of the Agreement have been reported to you.

[Drafting note: The compliance attestation text set out above simply gives a general confirmation that all breaches of the Agreement have been reported, without seeking to go into particular detail as to specific issues or clauses. If the parties wish to do so, they can include further specific confirmations below to address issues that are of particular concern to the Responsible Entity. Any further specific confirmations should be consistent with the warranties already given in the body of the Agreement by the Manager] 

[In addition, unless otherwise disclosed in the Exceptions section below, as far as we aware having made reasonable enquiries and to the extent it is material to the functions, powers and duties of the Manager under this Agreement, we confirm that for the Reporting Period:]
Exceptions:

[Nil or insert exceptions to the above]

Signed:


______________________________________                         _________________________
[Name]					                    	Date
[Position]
[insert Investment Manager]


Executed in [*]

	Executed in accordance with section 127 of the Corporations Act 2001 by [* Limited]:

	

	Director Signature
	
	Director/Secretary Signature

	
	
	

	Print Name
	
	Print Name




	Executed in accordance with section 127 of the Corporations Act 2001 by [* Limited]:

	

	Director Signature
	
	Director/Secretary Signature

	
	
	

	Print Name
	
	Print Name
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COMMENTARY TO THE 2023 STANDARD INVESTMENT MANAGEMENT AGREEMENT FOR A RESPONSIBLE ENTITY OF A REGISTERED SCHEME
DISCLAIMER
The FSC does not provide licensees with legal advice of any kind. The FSC recommends that licensees seek independent advice before using the Agreement or this Commentary or acting on any information contained in the Agreement or this Commentary.
The FSC does not represent or warrant the accuracy, adequacy or completeness of this Commentary or the Agreement. The FSC is not responsible for any loss suffered as a result of, or in relation to, the use of this Commentary or the Agreement or any of their content. To the maximum extent permitted by law, the FSC excludes any liability for loss suffered as a result of, or in relation to, the use of this Commentary or the Agreement or any of their content.
[bookmark: _Toc513536145][bookmark: _Toc513539323][bookmark: _Toc130374141]Introduction
The 2023 Edition of the Financial Services Council (FSC) Standard Investment Management Agreement (Responsible Entity Version) (the Agreement) is a template intended to assist the efficient negotiation of agreements under which a responsible entity of a registered scheme appoints a manager as its agent in relation to all or part of the scheme property. The Agreement may also be useful as a reference point for other contexts (for example, the appointment by a trustee of a wholesale trust of a manager) with appropriate amendments.
The Agreement builds on previous templates developed by the FSC, and includes changes intended to reflect updates to law and practice. In preparing the Agreement, the FSC has sought to strike what it considers a fair balance between the interests of responsible entities and managers.
Parties may wish to tailor the body of the Agreement to reflect specific requirements and will need to complete the various Schedules of the Agreement. 
This Commentary contains a discussion of the background to the Agreement and certain provisions which the FSC believes may be particularly helpful for users – for example, to explain why a particular position has been adopted, or to flag other matters which the parties may wish to consider in negotiating an agreement. This Commentary therefore does not discuss every clause of the Agreement. Users should read the Agreement carefully so that they understand the parties' respective rights and obligations.
Several of the FSC's Guidance Notes and Standards mentioned in this Commentary are under review. When referring to this Commentary, users should check whether relevant Guidance Notes or Standards have been replaced or amended.
This Commentary is dated [                  ] 2023. It is not legal advice (either on its own or taken together with the Agreement). When using the Agreement and this Commentary, you should seek legal and taxation advice.
[bookmark: _Toc506281475][bookmark: _Toc513536146][bookmark: _Toc513539324][bookmark: _Toc130374142]Impact of the Corporations Act
The Corporations Act 2001 (Cth) (the Corporations Act) regulates the conduct of responsible entities and their agents.
In relation to agents like a manager, a responsible entity has power to appoint an agent, or otherwise engage a person, to do anything that it is authorised to do in accordance with the scheme. For the purpose of determining whether:
there is a liability to the members; or
the responsible entity has properly performed its duties;
the responsible entity is taken to have done (or failed to do) anything that the agent or person has done (or failed to do) because of the appointment or engagement, even if they were acting fraudulently or outside the scope of their authority or engagement (section 601FB of the Corporations Act; see also ASIC Regulatory Guide [RG 104] at [RG 104.34]).
Further, the responsible entity's general duties under the Corporations Act are relevant to the appointment of a manager. For example, the duty to exercise the degree of care and diligence that a reasonable person would exercise if they were in the responsible entity's position is likely to require a degree of care and diligence be exercised in relation to the selection, appointment and monitoring of a manager (see section 601FC(1)(b) of the Corporations Act). ASIC expects that a responsible entity that engages a manager (or any other agent) will have measures in place to ensure such due skill and care is taken in selecting and monitoring performance (ASIC Regulatory Guide [RG 104] at [RG 104.36]). 
ASIC further expects that a responsible entity will deal appropriately with any of the manager's actions that breach service level agreements or its obligations as an Australian financial services licensee (ASIC Regulatory Guide [RG 104] at [RG 104.36]).
A responsible entity's compliance management system and a scheme's compliance plan may impose further duties on the responsible entity in relation to the appointment and monitoring of agents (see ASIC Regulatory Guide [RG 132]). 
[bookmark: _Toc130374143]Impact of Australia's Foreign Investment Regime
Australia's foreign investment regime is concerned with significant investments that are proposed to be made in Australian companies, assets or land by 'foreign persons'. The Foreign Acquisitions and Takeovers Act 1975 (Cth) (the FATA) is administered by the Treasurer of the Commonwealth of Australia (the Treasurer) on advice from the Foreign Investment Review Board (FIRB). A foreign person includes:
an individual not ordinarily resident in Australia;
a foreign government or foreign government investor;
a corporation, trustee of a trust or general partner or a limited partnership in which a substantial interest (being an interest of 20% or more) is held by an individual not ordinarily resident in Australia, a foreign corporation or a foreign government; or
a corporation, trustee of a trust or general partner of a limited partnership in which two or more persons, each of whom is an individual not ordinarily resident in Australia, a foreign corporation or a foreign government, hold an aggregate substantial interest (being an interest of 40% or more).
In broad terms, the Treasurer (via FIRB) must be notified of certain actions (referred to as notifiable actions) taken by foreign persons. It is an offence not to provide notice to the Treasurer of a notifiable action, or to proceed with a notifiable action before the expiry of a statutory period or before receiving approval from the Treasurer (whichever occurs first).
Depending on the characterisation of the investors in the scheme under Australia's foreign investment regime, the scheme may be considered a foreign person, such that investments undertaken by the manager on behalf of the scheme may give rise to one or more notifiable actions (irrespective of whether the manager itself is considered a foreign person). 
In addition, to the extent that the manager is considered a foreign person under Australia's foreign investment regime, the manager may (separately from the scheme) be undertaking notifiable actions in respect of the investments it undertakes on behalf of the scheme. For example, in respect of an acquisition of securities by the manager on behalf of the scheme, while the manager may not be the registered holder of these securities, the ability to exercise rights (including voting rights pursuant to 14.1 of the Agreement) in respect of these securities will result in the manager being deemed to have acquired an interest in the securities, in which case the manager will need to consider whether a notifiable action arises.
The manager should consult with its own advisors regarding the application of Australia's foreign investment regime.
[bookmark: _Toc513536147][bookmark: _Toc513539325][bookmark: _Toc130374144]The Agreement
[bookmark: _Toc513536148][bookmark: _Toc513539326][bookmark: _Toc130374145]Parties
The Agreement assumes that the responsible entity acts as responsible entity of a registered scheme. Warranties as to the responsible entity's capacity are contained in clause 12.1. 
[bookmark: _Toc513536149][bookmark: _Toc513539327][bookmark: _Toc130374146]Clause 2.1 – Appointment of the Manager
The relationship between the responsible entity and manager is of principal and agent. The manager does not contract directly with clients of the responsible entity (which would be inconsistent with the responsible entity concept).
[bookmark: _Toc513536150][bookmark: _Toc513539328][bookmark: _Toc130374147]Clause 2.2 – Custodian
The Agreement contemplates that the custodian will be appointed by separate agreement. Schedule 1 provides for the nomination of a custodian.
Responsible entities and managers should note that the use of any custodian under the Agreement must comply with requirements applicable to the appointment of custodians and holding of scheme property (see ASIC Regulatory Guide [RG 133] and Class Order [CO 13/1409]). The requirements of clause 2.2 should not be contrary to the rules in Class Order [CO 13/1409] regarding the contents of a custody agreement.
[bookmark: _Toc513536151][bookmark: _Toc513539329][bookmark: _Toc130374148]Clause 3 – Duties of the Manager
Clause 3 defines the principal duties of the manager. The duties have been framed having regard to the obligations of the Corporations Act and industry practice.
Clauses 3.1(a), 3.2, 3.3 and 3.4 – Management of the Portfolio
The manager is under a general duty to manage the portfolio in accordance with the Agreement (see clause 3.1(a)).
The manager must comply with specific investment instructions contained in Part A of Schedule 2 when exercising any investment discretion (see clause 3.2). However, if the portfolio ceases to comply with the investment instructions because of market movements, contributions to or withdrawals from the portfolio or a change in the nature of an investment or a change in Relevant Law, the manager is not in breach of the Agreement if the non-compliance is remedied in the time allowed under the Agreement (see clause 3.4).
Any investment objectives under which the responsible entity records its expectations concerning the asset allocation of the portfolio or provides a benchmark by which it will assess the performance of the manager are to be set out in Part B of Schedule 2. These are expressed to be guidelines only (see clause 3.3). This is intended to avoid any implication that these objectives limit the manager's discretion in respect of the specified asset allocation or constitute representations about its future performance. 
Clauses 3.1(c), 3.1(g) and 3.1(r) – Records
The manager is responsible for the preparation of records (unless maintained by the custodian) in a form which will assist the responsible entity to comply with its reporting obligations under Corporations Act and other legal obligations. 
Because the function of maintaining formal books of account generally rests with the asset holder (e.g. the custodian) and the manager may not have the entirety of the responsible entity's funds under management, the obligation of the manager is expressed to "assist" the responsible entity in the preparation of its statutory reports. 
The manager is also obliged to make available records relating to the scheme as required by the auditors of the scheme or the Regulator, provide assistance to them, and comply with reasonable requests for information or assistance from any auditor or compliance committee member appointed by the responsible entity in respect of the scheme. 
[bookmark: _Ref513564981]Clause 3.1(i) – Disaster plans
In relation to its obligation to have reasonable disaster recovery and business continuity procedures in place, note that FSC Guidance Note No. 23.0‘ 'Industry Major Disaster Plan' was repealed in 2018 (this Guidance Note was intended to complement FSC members' business continuity plans and enhance preparedness to deal with disasters). 
Clauses 3.1(o), 3.1(p) and 3.1(q) – Disclosure and receipt of benefits
If a manager (or related parties) receives benefits in the nature of "soft dollar" receipts clause 3.1(o) requires the manager to comply with its policy in relation to such benefits, to publish this policy on its website and to provide a copy of the policy to the responsible entity on request. If applicable, the manager must promptly notify the responsible entity of any significant changes to the policy (clause 3.1(p)).
Clause 3.1(q) requires the manager to account to the responsible entity for (or pay over) any direct monetary benefits, fees or commissions received by the manager (or its associates or related bodies corporate) in relation to the investment of the portfolio, except, amongst others, those benefits which the manager has stated in its policy it will retain. 
In the context of the funds management industry, alternative brokerage arrangements are arrangements under which a broker supplies a manager with products or services (beyond those produced and supplied by the broker and directly linked to trading activity) in return for an agreed level of brokerage (Alternative Brokerage Arrangements). 
Managers should only accept products or services which can be expected to assist its provision of investment management services and are of demonstrable benefit to its clients. This is because clients are indirectly paying as their brokerage payments are applied by the broker to these products and services.
The FSC regards certain products and services as appropriate or inappropriate for acquisition through an Alternative Brokerage Arrangement (see FSC Guidance Note No. 10.00 'Brokerage Arrangements'). 
Managers should have a trade management policy governing Alternative Brokerage Arrangements, which sets out:
the types of products and services it will accept under an Alternative Brokerage Arrangement;
brokers with whom the manager is prepared to enter into an Alternative Brokerage Arrangement and the amount of brokerage business that should be directed to such brokers;
the manager's strategy for obtaining the most favourable ongoing total cost for execution and ensuring that any Alternative Brokerage Arrangements do not interfere with this imperative; and
the manager's approach to managing potential conflicts and disclosure (see FSC Guidance Note No. 10.00 'Brokerage Arrangements').
[bookmark: _Ref514322363]Below are additional disclosure obligations regarding Alternative Brokerage Arrangements which managers may be willing to make if satisfied that they have the required systems and procedures. Responsible entities and managers should note that these additional obligations arise from FSC Guidance Note No. 10.00 'Brokerage Arrangements' and have been removed from clause 3.1 of the Agreement while this Guidance Note is under review. As part of its review, the FSC intends to undertake consultation on FSC Guidance Note No. 10.00 'Brokerage Arrangements', including whether or not these additional obligations should be adopted in a new Guidance Note in due course. 
The Manager must:
(a) upon request by the Responsible Entity, provide the following  to the Responsible Entity on an annual basis: 
(i) a written report summarising the Manager's alternative brokerage arrangements and their impact on the Responsible Entity and the costs and expected benefits (where applicable) of such arrangements; and 
(ii) a written statement indicating whether the Manager has complied with FSC Guidance Note No. 10.00 'Brokerage Arrangements' and if it has not complied, the reasons why it has not complied;
(b) [bookmark: _Ref514322366]maintain records to support the information on costs and expected benefits (where applicable) disclosed under clause (a).
Responsible entities should also be mindful of the extension of the related party transaction provisions of the Corporations Act to registered schemes.
Clause 3.1(t) – Vesting
Clause 3.1(t) recognises that it is possible that not all assets which may be included in the portfolio can be vested in the custodian. In this case, the responsible entity should have regard to the financial requirements under ASIC Class Order [CO 13/760] (see also ASIC Regulatory Guide [RG 166]). 
Irrespective of whether a custodian is or is not to hold an asset, the responsible entity should also have regard to ASIC Regulatory Guide [RG 133], which sets out minimum standards and requirements for asset holders as well as requirements for when a responsible entity engages another asset holder.
In the case of registrable securities (e.g. shares), the custodian will normally be the registered holder at settlement. However, various securities will be in deliverable form (e.g. negotiable certificates of deposit issued by banks) and are normally held by a clearing house such as Austraclear. Settlement of deliverable instruments will occur in the ordinary course in accordance with the arrangements facilitated by the clearing house.
Clause 3.1(v) – Block-Booked Transactions
While clause 4.1 provides the manager with authority to enter into a trade on behalf of one or more clients, clause 3.1(v) requires the manager to act in good faith in allocating parts of the trade among those clients before, at the time of or after the trade has been entered into (Block-Booked Transaction).
Block-Booked Transactions are usually entered into by managers on behalf of clients with similar mandates. The investment decision is therefore made on the basis of the aggregated portfolio for all such clients forming the contract group.
A practical difficulty will occur where an order is only partly satisfied. Even if a pre-trade allocation has been made in these circumstances, a post-trade allocation will still be necessary. It is impractical (if not impossible) for some managers with a significant number of clients to adhere to some form of pre-agreed formula or algorithm in determining a post-trade allocation. To provide flexibility and to ensure that each client is treated fairly, where the manager enters into a Block-Booked Transaction under the Agreement, clause 3.1(v) requires the manager to act in good faith in determining any allocation before, during and after the transaction has been entered into.
Clause 3.5 – Relevant Law
The manager undertakes to comply with Relevant Law to the extent it concerns the functions, powers and duties in relation to the management of the portfolio under the Agreement, subject to certain carve outs. 
The manager is not responsible for ensuring that the responsible entity complies with all aspects of Relevant Law because Relevant Law regulates the responsible entity in areas other than the investment management function performed under the Agreement (e.g. holding of scheme property). The manager is also not responsible for ensuring that the responsible entity complies with any constitutional document to the extent it does not directly concern the functions, powers or duties of the manager in relation to the management of the portfolio. However, the manager would be responsible for ensuring compliance with all aspects of the derivative reforms including (to the extent applicable) the mandatory clearing regime set out in ASIC Derivative Transaction Rules (Clearing) 2015, the mandatory initial and variation margining requirements set out in APRA Prudential Standard CPS 226 and any other similar legislation, laws or rules in foreign jurisdictions that would apply. 
[bookmark: _Toc513536152][bookmark: _Toc513539330][bookmark: _Toc130374149]Clause 4.1 – Limitations on the powers of the Manager
This provision confers on the manager the powers of a natural person, subject to certain limitations set out in the Agreement. It is intended to be more flexible than the enumeration of specific powers of the manager. 
The limitations on the manager's powers include:
those specified by the responsible entity by direction to the manager under clause 3.2(a) and included in Part A of Schedule 2;
matters for which the responsible entity's prior written consent is required under clause 4.1 (including 'gearing' portfolio by entering into Derivative Contracts without sufficient assets of certain kinds in the portfolio to support the underlying liability); 
as advised by the responsible entity to the manager under clause 12.1(g); 
those specified by the responsible entity pursuant to an instruction or variation of the manager's decisions under clause 3.6; and
that under clause 4.1(b), the manager is not entitled to delegate any of its discretionary investment powers unless approved by the responsible entity. The discretionary management power is a broad concept and so a manager should take care to confirm that any outsourcing complies with this requirement.
Further, in clause 4.1 the manager is restricted by the overriding obligation not to knowingly do anything prohibited by a Relevant Law.
Subject to these limitations, the manager is given a broad general discretion to manage the investments of the portfolio. Responsible entities should ensure that the discretion granted to the manager is in accordance with the scheme constitution. 
Some scheme constitutions may enumerate specific authorised investments or may contain specific restrictions upon assets which can be acquired by the responsible entity. Further, some older scheme constitutions are drafted in language which makes it difficult to determine whether a particular investment now available in the financial markets is or is not authorised. 
In such cases, it may be advisable for responsible entities to consider (and obtain legal advice on) whether it is appropriate to amend the scheme constitution to expand or clarify the scope of permitted investments. An inability to make certain investments may ultimately affect the investment returns available to the responsible entity (and make it difficult to appoint professional fund managers, which typically operate on the basis of broad investment discretions).
If necessary, the responsible entity should specify which investments the manager is not entitled to make in Schedule 2 (e.g. restrictions on dealing with derivatives). It is generally inappropriate to simply restate the investment powers of the responsible entity or otherwise put the manager on notice of the terms of the scheme constitution, as this may effectively require the manager to act as a (de facto) legal adviser to determine the scope of the responsible entity's investment powers. As the responsible entity has the primary responsibility for compliance with the scheme constitution, if there is any doubt as to the scope of its investment powers, it is recommended that this be clarified with legal advisers so that any required restrictions can be reflected in Schedule 2 in a readily understandable manner.
[bookmark: _Toc513536153][bookmark: _Toc513539331][bookmark: _Toc130374150]Clauses 4.1(d), 3.1(s) and 5.6 – Brokers
As managers do not normally carry out a broking function, clause 4.1(d) permits the manager to engage brokers on behalf of the responsible entity. For example, the manager would be authorised to engage share brokers to effect share transactions and to engage executing and clearing brokers to effect futures transactions (if these transactions are permitted under the Agreement). 
This clause contemplates that brokers will carry out their functions as agent of the responsible entity. If the broker is negligent or in default, the responsible entity would have a right to take action against the broker directly. 
Under clause 3.1(s), the manager is obliged to exercise due care in selecting, appointing and reviewing the performance of brokers engaged under clause 4.1(d).
Under clause 5.6, the responsible entity authorises the manager to approve any deduction from the portfolio in respect of brokerage and other charges arising from the broker's implementation of authorised transactions.
[bookmark: _Toc513536154][bookmark: _Toc513539332][bookmark: _Toc130374151]Clause 4.1(e) – Securities lending
Securities lending occurs when the owner of securities transfers or lends securities (the Loan) to a third party (the Borrower). To mitigate the risk to the lender for the Loan, the Borrower will generally deliver to the lender collateral equivalent to the value of the securities being lent, plus an additional amount. The Loan is usually for an agreed period or subject to recall, at the end of which the Borrower must return the equivalent securities to the lender, and the collateral is returned to the Borrower. Generally, these transactions are legally a sale and a repurchase, although are commonly known as securities lending transactions.
Clause 4.1(e) clarifies that the manager may engage in securities lending in relation to the portfolio with the consent of the responsible entity. An authority to engage in securities lending may be coupled with an authority given by the responsible entity to its custodian as the relevant securities are normally registered in the name of the custodian and the custodian therefore will undertake securities lending on instructions from the manager.
[bookmark: _Toc513536155][bookmark: _Toc513539333][bookmark: _Toc130374152]Clause 4.2 – Pooling
This provision allows the manager to maintain common administration of portfolios and also permits pooling of funds (subject to Relevant Law): for example, the pooling of residual cash amounts. Clause 4.2 is intended to assist the full investment of the portfolio and to permit access to wholesale financial markets by smaller funds. For example, the manager may find that there is a small amount of residual cash held for investment and that it is only possible to invest such moneys in the professional money market through pooling. Similarly, better rates and access will be available in foreign exchange markets for most clients if the transaction is on behalf of all clients. The Agreement would authorise a common investment (subject to Relevant Law), provided that there is adequate identification of each individual client's interest. 
The scope of pooling will depend on the system or method by which each manager invests the funds of its clients generally. If a manager does pool the funds of some or all of its clients, it is possible that doing so amounts to a 'managed investment scheme' under the Corporations Act and is therefore required to be registered under the Corporations Act. However, a managed investment scheme is not required to be registered if the clients are not retail clients as defined in the Corporations Act. This may have regulatory consequences including in connection with the manager's Australian financial services licence.
Responsible entities of registered managed investment schemes should give thorough consideration to their duty to ensure the property of the scheme is clearly identified as such and is held separately from its own property and property of another scheme (see section 601FC(1)(i) Corporations Act). Subject to applicable exemptions, responsible entities must comply with the minimum standards regarding holding assets as set out in ASIC Class Order [CO 13/1409], which modifies the Corporations Act (see also ASIC Regulatory Guide [RG 133]). 
[bookmark: _Toc513536157][bookmark: _Toc513539335][bookmark: _Toc130374153]Clause 4.4 – Derivative Contracts
Clause 4.4 clarifies the responsibilities of the manager and the responsible entity in relation to Derivative Contracts. Derivative Contract is defined as a derivative (as defined in the Corporations Act).
Where Derivative Contracts are authorised under Part A of Schedule 2:
the responsible entity must procure that the custodian complies with the authorised direction of the manager in relation to the payment of liabilities under or settlement of derivatives transactions (clause 4.4(a)); and
if required by the manager, the responsible entity must also execute a statement in the form set out in Schedule 7 (clause 4.4(b)). 
The International Swaps and Derivatives Association (ISDA) Master Agreement is an industry standard agreement designed to document over-the-counter derivatives transactions. Typically the manager will enter into an ISDA Master Agreement as agent for its underlying client (the responsible entity) so that the client is bound as principal to the ISDA Master Agreement. Clause 4.6 contemplates entry into master trading and clearing agreements and Schedule 7 provides the manager with information it needs in order to make representations to the counterparty to an ISDA Master Agreement about the manager's clients. As noted in Schedule 7, the form of that schedule may be updated in the future and the parties may wish to consider amending or replacing the terms of the schedule in the meantime. Managers may also wish to expand the warranties of the responsible entity in clause 12.1 to deal with any other specific matters they require to facilitate trading in Derivatives Contracts, for example matters relating to foreign law.  
[bookmark: _Toc513536158][bookmark: _Toc513539336][bookmark: _Toc130374154]Clauses 4.5 and 4.6 – Clearing and settlement
The inclusion of clauses 4.5 and 4.6 is intended to clarify that the use of clearing houses and participants is permitted in the ordinary course of investment and management of the portfolio. It follows that clause 4.6(b) authorises the manager to act as the responsible entity's agent under master trading and clearing agreements in order to meet its obligations under the Agreement.
Under clause 3.1(s), the manager is obliged to exercise due care in selecting, appointing and reviewing the performance of clearing participants engaged under clause 4.5(b).
[bookmark: _Toc513536159][bookmark: _Toc513539337][bookmark: _Toc130374155]Clause 5 – Indemnities and expenses
Under clause 5.1, the responsible entity agrees to indemnify the manager for liabilities reasonably incurred in managing the portfolio: that is, the risk of the portfolio and the expenses incurred in managing it are to the account of the responsible entity. However, this indemnity does not apply in relation to losses arising from the manager's breach of the Agreement or the negligence, fraud or dishonesty of the manager or its officers, employees or Supervised Agents. The indemnity provided by the responsible entity also excludes the manager's in-house administration costs.
Conversely under clause 5.2, the manager indemnifies the responsible entity for liabilities reasonably incurred by the responsible entity caused by the manager's breach of the Agreement or any negligence, fraud or dishonesty of the manager or its officers, employees or Supervised Agents (see Schedule 1, paragraph 4 for the definition of 'Supervised Agent) . 
However, the indemnity provided by the manager excludes liabilities caused by the responsible entity's breach of the Agreement or by the negligence, fraud or dishonesty of the responsible entity or its officers, employees or other agents. It also excludes liabilities arising from the liquidation, bankruptcy or insolvency of any agent of the Manager (except an agent that is a related body corporate of the Manager and a Supervised Agent where the Manager has not exercised due care in selecting and monitoring that Supervised Agent). 
Clause 5.3 creates a reciprocal carve out for indirect losses. As the High Court has not had an opportunity to consider the uncertainty surrounding what constitutes indirect loss (which the Victorian and South Australian Supreme Courts have considered in recent years), it is suggested that the parties specifically list each type of loss that is intended to be excluded. 
The inclusion of clause 5.4 is based on there being no obligation at law to mitigate loss in relation to indemnities (in contrast to the mitigation obligation that exists in relation to liability for breach).
Clause 5.5 imposes an obligation on a manager to assist the responsible entity in pursuing any action of the responsible entity against an agent of the manager or any third party (other than certain related persons of the manager) in circumstances contemplated in the clause. This obligation also extends to any action brought by any third party against the responsible entity in connection with the Agreement.
[bookmark: _Toc513536160][bookmark: _Toc513539338][bookmark: _Toc130374156]Clause 6 – Withdrawals and deposits
This clause puts in place a system by which the responsible entity may make withdrawals from the portfolio. Withdrawals may be requested in cash or by transfer of assets. Under clause 6.3, the responsible entity and the manager may agree that a withdrawal from the portfolio be by way of transfer of assets.
The responsible entity is required under clause 6.4 to advise the manager of any additional money available for investment and management under the Agreement prior to transferring such amounts to the custodian.
[bookmark: _Toc513536161][bookmark: _Toc513539339][bookmark: _Toc130374157]Clauses 7.1 and 7.2 – Entitlement to and payment of management fees
Clause 7.1 contemplates that the management fees will be as specified in Schedule 4. The practice of managers varies widely as to the determination and basis of fees and the time for payment.
Many managers determine a fee by reference to portfolio value – a concept used in Schedule 3 in contemplating that the manager's report will identify a portfolio value.
Some managers impose fees in advance, and others provide for payment in arrears. In either case, it is necessary to include provisions in Schedule 4 that deal with the calculation of fees upon termination of the manager's mandate.
Clause 7.2 contemplates that the manager may give an instruction to the custodian to deduct management fees from the portfolio, but only after giving 10 Business Days' notice to the responsible entity of its intention to do so and where the client has not objected to that deduction.
[bookmark: _Toc513536162][bookmark: _Toc513539340][bookmark: _Toc130374158]Clauses 7.3 and 7.4 – Related party dealings
Clause 7.4 authorises the manager to enter into dealings with related parties. Clauses 7.3 and 3.1(o) and 3.1(q) deal with the payment of fees, brokerage and commissions to related parties.
Manager's authority to deal with related parties
The manager may use a large number of brokers, counterparties and other financial intermediaries to provide a range of services required in the acquisition and disposal of investments for the portfolio. The manager may also invest in a range of investment vehicles (e.g. other registered managed investment schemes). Some of these investment vehicles and services may be provided by related bodies corporate of the manager.
Some responsible entities take the view that a manager should not be entitled to invest with any companies or trusts related to the manager, or in any securities underwritten by the manager or an associate, without the prior consent of the responsible entity. Others take the view that the manager has been chosen because of its skills and the range of products and opportunities to which it has access and that so long as there is no doubling up on management fees there is no need for this constraint.
Clause 7.4 authorises the manager to invest with or engage the services of related bodies corporate engaged in separate business activities which are entitled to charge fees, brokerage and commissions provided that they are in the ordinary course of business and on arm's length terms.
Payments to related parties
Management fees – Clause 7.3
Clause 7.3 is intended to prohibit doubling of management fees charged by the manager or a related body corporate of the manager. Unless the responsible entity and manager have otherwise agreed in paragraph 7 of Schedule 1, any management fee paid either to a related body corporate, or to the manager itself, must be borne by the manager or deducted from the fee charged under the Agreement.
Fees, brokerage or commissions – Clause 7.4
Clause 7.4 allows the manager's related bodies corporate to charge a fee, brokerage or commission (other than a management fee) where they are engaged in separate business activities. These fees, brokerage and commissions are not deducted under clause 7.4.
Other benefits, including under Alternative Brokerage Arrangements – Clauses 3.1(o) and 3.1(q)
See the Commentary to clauses 3.1(o) and 3.1(q) above.
Manager's liability for related bodies corporate
The manager will not normally accept any special responsibility for any related body corporate engaged on an arm's length basis under clause 7.4, unless it is a Supervised Agent. If the related body corporate is a Supervised Agent it will be within the scope of the manager's indemnity in clause 5.2. The indemnity extends to liability caused by the liquidation, bankruptcy or insolvency of the related body corporate of the manager. If the manager agrees to accept additional responsibility this will need to be specifically agreed.
[bookmark: _Toc513536163][bookmark: _Toc513539341][bookmark: _Toc130374159]Clause 8 – Taxes
[bookmark: _Toc513536164][bookmark: _Toc513539342]The manager's investment decisions may have different tax consequences depending on a range of factors, such as the jurisdiction in which the investment is made, the choice of entity in which the investment is made (e.g. a trust or company) and the characterisation of the investment returns (e.g. as dividends, interest or other income). Clause 8.1 provides that the manager is not responsible for advising on any taxation matters with respect to the portfolio and has no obligation to have regard to any tax consequences for the responsible entity or the scheme in connection with the services provided under this Agreement. If the manager is to be responsible for particular tax matters that should be the subject of special conditions (and clause 8.1 would need to be amended as appropriate). 
Further, if the manager is to be the manager of a trust that is intended to operate as a managed investment trust (MIT) or attribution managed investment trust (AMIT), special conditions should be included in the Agreement to require the manager to take all reasonable steps to ensure that the trust complies with Australia’s MIT and AMIT tax rules (as applicable), is treated as a ‘withholding MIT’ and is not treated as a ‘public trading trust’. The following clause should be considered:
The Manager will co-operate with the Responsible Entity to the extent necessary to:
(a) comply with the AMIT and/or MIT withholding rules; and
(b) ensure that the trust is not treated as a ‘public trading trust’ within the meaning of Division 6C of Part III of the Income Tax Assessment Act 1936 (Cth).
If the above clause is included, the following definitions should also be included:
AMIT has the meaning given to it in section 276-10 of the Income Tax Assessment Act 1997 (Cth).
MIT has the meaning given to it in section 275-10 of the Income Tax Assessment Act 1997 (Cth).
The manager is indemnified under clause 5.1 against any ‘Liabilities’ (which is defined to include Taxes) reasonably incurred by the manager arising out of, or in connection with the manager or any of its officers or agents acting under this Agreement.
To the extent that the manager obtains any taxation records in respect of the portfolio, clause 8.2 requires the manager to provide those taxation records to the responsible entity or the custodian.
Tax liabilities may arise in relation to assets in the portfolio (for example, if assets in the portfolio are sold or transferred). Clause 8.3 places primary responsibility on the responsible entity for dealing with any such tax liabilities by providing that the manager is not required to deduct any amounts on account of tax from payments that it makes (or authorises the Custodian to make) in accordance with the Agreement. However, clause 8.3 also permits the manager to pay (or authorise the Custodian to pay) from the portfolio amounts of any taxes incurred in the proper performance of the Agreement. This provision is intended to ensure the manager can comply with its tax obligations, to the extent that any tax law requires the manager to withhold or otherwise pay any amounts on account of tax as a result of any services provided by the manager under the Agreement. 
[bookmark: _Toc130374160]Clause 9 – GST
Under the A New Tax System (Goods and Services Tax) Act 1999 (Cth) (the GST Act), a supplier has a GST liability equal to 1/11th of any consideration received for a taxable supply.  
Clause 9.1 requires the consideration for a taxable supply to be increased by an amount equal to the GST payable on that supply. It is primarily relevant where the supplier and the recipient have not taken GST into account when calculating the amounts payable under the Agreement. This clause is drafted so that it applies whichever party makes a taxable supply. The most obvious example of a payment which may attract GST under the Agreement is the payment of the manager’s fees by the responsible entity. However, payments under an indemnity or for breach of warranty may also attract GST.
If one party is obliged to reimburse the other party for any cost, that reimbursement should be net of any input tax credits to which the other party (or its representative member if it is in a GST group) is entitled. For example, assume that the reimbursable costs incurred by a supplier are $110 ($100 plus $10 GST). The supplier is entitled to a full input tax credit for the $10 GST component. Therefore, the true cost to the supplier is $100. The supplier has a right to be reimbursed by the recipient for $100 – the entire amount less the $10 input tax credit. Clause 9.2 ensures that any reimbursements are calculated on a net basis. The reimbursement may then be subject to gross up under clause 9.1 if it is consideration for a taxable supply.
In some situations the consideration provided for a supply is calculated by reference to items such as revenue or costs. There is an issue in such cases as to whether the relevant revenue or cost figure should be determined on a GST exclusive or GST inclusive basis. That obviously impinges on the calculation of the relevant consideration. Clauses 9.4 and 9.5 provide that any calculation should be made using GST exclusive figures.
[bookmark: _Toc513536165][bookmark: _Toc513539343][bookmark: _Toc130374161]Clause 10 and Schedule 3 – Reports
Function of reporting
The function of reporting is to provide timely and accurate information that the responsible entity can use to determine:
the performance of the funds under management;
the overall financial condition and costs of investing the fund;
the capability of the manager to manage the investments of the scheme and otherwise to comply with Relevant Law; and
the impact of certain events on the financial position of the portfolio or manager’s investment or management of the portfolio, the manager’s compliance with the Agreement or the manager’s ability to provide its services under the Agreement.
Reporting may also function to allow the responsible entity to complete returns to regulatory authorities, including the Regulator, the Australian Taxation Office and any taxation authorities.
Reporting must be timely and accurate. A manager is considered to provide accurate reports under clause 10.1 if they are complete and accurate in all material respects to the extent the necessary information is within the reasonable control of the manager.
Standard reporting requirements
Schedule 3 specifies suggested standard reporting requirements. The scope of reports will depend on the individual agreement of the manager and the responsible entity and may differ depending on the manager’s reporting systems or where a custodian is engaged. In tailoring Schedule 3, the responsible entity should consider the possible inclusion of other reports on matters such as benchmark comparisons, loan positions, tax compliance and after-tax returns. 
Where tax credits or franked dividends are reported under Schedule 3, the manager should have regard to FSC Standard No. 2: Equity Trusts – Quotation of Dividend Imputation Credits. It is not necessary for both the custodian and the manager to provide the same information. If a custodian is engaged, it will almost always be the case that the custodian will prepare the standard accounting reports. On this basis,  it is suggested that the manager provide the responsible entity with a confirming letter stating:
the main differences between the records of the custodian and the manager;
the performance of the fund in time and/or money weighted terms;
concise details of the factors affecting the management of the portfolio;
changes to the asset allocation (if applicable); and
details of specific items in the Agreement (e.g. clauses 3.1(o) and 3.1(q)) to be reported.
Where some or all of the reports suggested in Schedule 3 are to be provided by the custodian and confirmed by the manager, Schedule 3 should be amended to specify the source of the reports and the time by which the reports must be confirmed by the manager.
Derivative trade reporting
Mandatory derivative trade reporting requirements apply to some responsible entities (see the ASIC Derivative Transaction Rules (Reporting) 2013 (Cth) as amended from time to time (DT Rules)). Subject to these requirements, a responsible entity may choose to perform the required reporting itself, or appoint the manager or another party as its delegate to do so. In each case, ASIC’s Regulatory Guide [RG 251] on derivative transaction reporting should be taken into consideration.
If a responsible entity chooses to perform the derivative trade reporting itself, it is suggested that the required reports and timing are specified in Schedule 3 to enable the responsible entity to obtain the relevant information from the manager under clause 10.1(a). 
If a responsible entity chooses to appoint the manager as delegate, it may do so under clause 10.4 of the Agreement. The application of clause 10.4 is intended to be limited to where the manager is authorised to enter into derivative transactions. Responsible entities should also consider whether additional wording is necessary to deal with any equivalent reporting obligations in other jurisdictions.
An alternative for affected responsible entities is to prohibit trading in derivatives which would be subject to reporting requirements.
Fees and costs disclosure regime
Responsible entities who are subject to relevant disclosure requirements (for example, in relation to product disclosure statements or periodic statements) will be affected by the fees and costs disclosure regime under Schedule 10 of the Corporations Regulations 2001 (Cth) (the Corporations Regulations) (as amended by ASIC Class Order [CO 14/1252]).
While clause 10.1(b) covers reports required by Relevant Law, it is suggested that affected responsibilities entities amend Schedule 3 to contemplate specifically the fees and costs regime. ASIC’s Regulatory Guide [RG 97] on fees and costs disclosure should also be taken into consideration. The RG97 Industry Guidance produced by an Industry Working Group of organisations in the financial services industry and supported by the Australian Institute of Superannuation Trustees, the Association of Superannuation Funds of Australia and the FSC may assist responsible entities with navigating the fees and costs regime. Responsible entities may also refer to FSC Guidance Note No. 34 ‘Fees and costs disclosure’ in this regard. As at the date of this Commentary, the fees and costs disclosure regime is under review by ASIC.
[bookmark: _Toc130374162][bookmark: _Toc513536166][bookmark: _Toc513539344]Clause 11 – Termination
Term
If there is not to be a set term, specify “Until terminated in accordance with Agreement” in paragraph 8 of Schedule 1. Some managers request a minimum term in order to establish a portfolio on which performance can be assessed.
[bookmark: _Toc513536167][bookmark: _Toc513539345]Right to terminate
[bookmark: _Toc513536168][bookmark: _Toc513539346]The parties may wish to vary the amount of notice required to terminate the Agreement under clause 11.2. The Agreement contemplates that the responsible entity is required to provide five Business Days’ notice and the manager is required to provide 20 Business Days’ notice. The longer period for the manager is intended to minimise disruption to the responsible entity should a new manager be required to be appointed.
Termination without notice and ipso facto
The ipso facto regime imposes a stay on the rights of a party to a contract to enforce rights that are exercised by reason of an insolvency event affecting its contractual counterparty (subject to certain contracts and rights specifically excluded by the regulations and the declaration). The stay applies to contracts entered into on or after 1 July 2018 and will apply to existing contracts that are novated, assigned or varied after 1 July 2023.
The following insolvency events enliven the stay:
a scheme of arrangement (where that scheme has been proposed so as to avoid the counterparty being wound up in insolvency);
receivership or other managing controllership over the whole or substantially the whole of the counterparty’s property; or
voluntary administration. 
Contracts that provide for the management of financial investments, such as this Agreement, are excluded from the ipso facto stay by paragraph (q) of the regulations. Nevertheless, the responsible entity and the manager should consider whether the ipso facto regime will apply to other contracts it enters, which could affect its performance under this Agreement. 
Termination for sale of business and change in control
Clause 11.3(c) provides the responsible entity with the right to terminate the Agreement by written notice if the manager sells or enters into an arrangement to sell the main business and undertaking of the manager, other than to a related body corporate for the purposes of a corporate reconstruction on terms previously advised to the responsible entity. 
Clause 11.3(d) provides the responsible entity with the right to terminate the Agreement by written notice if the manager is subject to a change in control. Change in control is given the meaning in 7.6.03(2)(a) of the Corporations Act – this is the definition used in the context of notifying ASIC of a change in control of a Australian financial services licensee. The definition has been modified slightly in this Agreement to reflect that it is possible that the manager may not be an Australian financial services licensee.
Other transition related obligations
Clause 11.6(b) provides the responsible entity with an indemnity by the manager for all liabilities reasonably incurred in transitioning the portfolio to an alternative investment manager if the Agreement is terminated pursuant to clause 11.3. Parties will need to specify any cap on transition costs provided under this indemnity in paragraph 9 of Schedule 1 (or that the exit indemnity does not apply). Parties may wish to specify a different cap (or that the exit indemnity does not apply) for particular termination triggers.
Final report
The period within which the manager will be able to provide a final report under clause 11.7 will depend on the systems of the manager and is to be specified in paragraph 10 of Schedule 1. It will often be the end of the month or quarter in which termination occurs.
[bookmark: _Toc513536169][bookmark: _Toc513539347][bookmark: _Toc130374163]Clause 12.1(g) – Warranty as to power to enter into the Agreement
It is generally preferable that the manager relies on a warranty from the responsible entity that it has power to enter into the Agreement (subject to express limitations advised by the responsible entity in writing) rather than reviewing the scheme constitution itself. First, the manager may be taken to be on notice of all the terms of the constitution if it undertakes such a review. Second, reviewing the constitution (or constitutions depending on the scope of the mandate) is time-consuming and will increase administration costs. However, if the manager has concerns about the responsible entity’s powers, it should seek legal advice.
[bookmark: _Toc513536170][bookmark: _Toc513539348][bookmark: _Toc130374164]Clause 12.1(j) – Warranty in relation to securities lending
Securities lending is discussed under the Commentary to clause 4.1(e) above. Clause 12.1(j) provides for the responsible entity to warrant that any custodian will not engage in securities lending in relation to the portfolio without the consent in writing of the manager. The manager may not want the responsible entity or a custodian to engage in securities lending if it believes that the practice may interfere with its ability to properly invest and manage the portfolio. Securities lending may also affect the manager’s ability to achieve its stated benchmark investment returns.
[bookmark: _Toc513536171][bookmark: _Toc513539349][bookmark: _Toc130374165]Clause 12.1(k) – Warranty that responsible entity is not a retail client
A representation has been included that the responsible entity is not a retail client for the purposes of the Corporations Act (which is, in effect, a representation that the responsible entity is a wholesale client). The rationale for its inclusion is that many managers may only be authorised to provide services to wholesale clients under terms of their Australian financial services licence and certain types of investments may only be offered to wholesale clients.
[bookmark: _Toc130374166]Clause  12.1(l) – Market opening documentation
Clause 12.1(l) provides the manager with comfort that the necessary administrative actions have occurred (such as the setting up of accounts and completion of market opening documentation) in order to facilitate trading in relevant markets. The manager may also wish to include any other representations and warranties it may require to facilitate trading in those markets – for example, in relation to the provision by the responsible entity of its legal entity identifier, or the responsible entity's status under United States or other foreign laws.
[bookmark: _Toc518558374][bookmark: _Toc518558415][bookmark: _Toc513536172][bookmark: _Toc513539350][bookmark: _Toc130374167]Clause 12.2 – Acknowledgement of non-recourse
This acknowledgement is necessary for bank subsidiaries under the Reserve Bank of Australia prudential requirements that deal with banks' association with non-bank subsidiaries for funds under management. The origin of this requirement was APS 120 Funds Management and Securitisation. That version of the APS has been superseded but this aspect continues to apply. 
[bookmark: _Toc130374168][bookmark: _Toc513536173][bookmark: _Toc513539351]Clause 13 – Limitation of liability
Clause 13 is based on the model clause developed by Diccon Loxton and Nuncio D'Angelo and discussed in their article 'Trustees' limitation of liability: Myths, mysteries and a model clause' (2013) 41 ABLR 142. The model clause is included here to try to avoid the difficult negotiations that can often arise because of concerns about the scope and uncertain effect of some standard limitation of liability clauses. The article includes a detailed discussion of the model clause as well as problems with some other limitation of liability clauses.
[bookmark: _Toc518558377][bookmark: _Toc518558418][bookmark: _Toc130374169]Clause 14 – Relevant interest and voting
If the responsible entity has the right to direct the manager how to vote and/or dispose of the shares (or interests in a listed managed investment scheme) in the portfolio, then the responsible entity will have a relevant interest in those securities for the purposes of Chapter 6 (Takeovers) of the Corporations Act. The responsible entity must disclose:
relevant interests in 5% or more of the issued voting securities in any ASX-listed entity;
any increase or decrease of those interests which represents a change of 1% or more of its holding (where the percentage is of the total issued voting securities in the relevant entity); and
any decrease of those interests to below 5% of the total issued voting securities in the relevant entity. 
In each case the disclosure is made using a substantial holding notice under Part 6C.1 of the Corporations Act which must be given to ASX and to the relevant entity within two business days after becoming aware of having reached the relevant disclosure threshold. For this purpose, the responsible entity must aggregate the securities held in the portfolio with all securities which the responsible entity and/or its related bodies corporate hold (or otherwise have a relevant interest in) outside of the portfolio. 
Even in instances where the responsible entity has the right to direct the manager how to vote and/or dispose of the shares (or interests in a listed managed investment scheme) in the portfolio, the manager could still retain a relevant interest in the securities. It will depend on how the voting and/or disposal direction provisions are drafted. For example, if the manager retains some ability to vote and/or dispose of the securities it will continue to have a relevant interest (and the responsible entity will also have a relevant interest) so will need to consider and comply with the substantial holding disclosure rules. 
Under clause 14.1, the manager is authorised to exercise rights to vote attaching to a share or unit forming part of the portfolio, but is subject to direction from the responsible entity. The best endeavours nature of the obligation on the manager to act on directions recognises that the manager may not be able to implement all of the responsible entity's instructions as a shareholder is generally only entitled to exercise two proxies, so that, when different clients give the manager different directions, the manager must exercise its votes in a way that best reconciles those directions.
Clause 14.3 requires the manager to provide a copy of its proxy voting policy to the responsible entity upon execution of the Agreement. It also requires the manager to inform the responsible entity of any change to the manager's proxy voting policy. 
Managers should have regard to FSC Standard No. 23: Principles of Internal Governance and Asset Stewardship, which extends the requirements relating to proxy voting policies to managers, as set out in FSC Standard No. 13: Voting Policy, Voting Record and Disclosure. 
The parties may consider it appropriate to include an additional clause requiring the manager to engage in regular communication with the company in relation to corporate governance issues (particularly if the manager's mandate includes active investment in equities). It is intended that such a clause would simply reinforce the manager's existing practices as set out in its Corporate Governance Policy. For example, the following clause could be used:
The Manager will use reasonable efforts to communicate its corporate governance philosophies to companies whose shares form part of the Portfolio including, where appropriate, initiating and encouraging direct contact with the company at senior management and/or board level in the form of regular meetings or written communication. For the avoidance of doubt, this clause does not require the Manager to engage in any conduct which may cause or may potentially cause a breach of Relevant Law (including the Corporations Act or any other law relating to insider trading or continuous disclosure).
[bookmark: _Toc513536174][bookmark: _Toc513539352][bookmark: _Toc130374170]Clause 16 – Insurance
Under clause 16(a), the manager is required to maintain such insurance as a professional manager would maintain to insure its business risks. 
The level of insurance which may be useful to a responsible entity will vary, having regard to the size of the fund under management, the identity of the manager and the scope of services. While clause 16(a) specifies the minimum scope of the manager's insurance as including adequate fidelity fund insurance, electronic and computer crime insurance and professional indemnity insurance, responsible entities should consider whether other types of insurance should also be specified.
Certain managers offer a related company guarantee in addition to, or in substitution for, insurance (where the group in effect self-insures for the performance of the manager). 
[bookmark: _Toc130374171][bookmark: _Toc513536175][bookmark: _Toc513539353]Clause 17 – Dispute resolution
While clause 17.1 contemplates the resolution of disputes by negotiation, parties may wish to consider whether to specify one or more alternative dispute resolution mechanisms such as mediation, conciliation or arbitration. Parties should further consider whether these mechanisms should be a pre-requisite to initiating court action or whether some disputes are to be finally settled by arbitration (for example, disputes relating to the interpretation of the Agreement). In this context, parties should consider the inclusion of a carve-out that ensures neither party is precluded from seeking urgent injunctive or other interlocutory relief.
[bookmark: _Toc130374172]Clause 19 – Permitted disclosures
Clause 19 sets out the circumstances in which a party to the Agreement may disclose Confidential Information (as defined in clause 19.1). The intention is that this includes providing account information to broker/dealers for the purposes of transacting for the account.
Clause 19.2(c) provides that if the manager is required to disclose any Confidential Information to a regulator (such as ASIC or the ATO), the manager must, as soon as practicable and before making any disclosure of Confidential Information, inform the responsible entity of the basis on which it is required to disclose such Confidential Information (e.g. pursuant to the terms of a statutory notice issued by the ATO), and provide the responsible entity with a copy of any such notice. The manager must take reasonable steps to strictly comply with the terms of the notice and to claim privilege or other administrative concessions in respect of any documents which are the subject of the notice (such as the ATO's administrative concessions for tax advice provided by independent external accounting advisors or advice provided to a corporate board on tax compliance risk).
[bookmark: _Toc130374173]Clause 20 – Privacy
This clause has been broadly drafted to capture all privacy laws which could be relevant to the manager within the definition of 'Privacy Laws'. Parties should consider whether any other laws should be specifically included within the definition of 'Privacy Laws'.
The obligations which are imposed on the manager under clause 20(b) are, broadly speaking, a codification of the Australian Privacy Principles by which the responsible entity is bound when collecting Personal Information from individuals under the scheme, including the new mandatory data breach notification scheme. It also includes an additional requirement to comply with any guidelines issued by the Australian Information Commissioner, obliging the manager to act in accordance with best practice. The provision (under clause 20(b)(v)) also extends to ensuring the manager does not transfer any Personal Information outside Australia without consent, which further mitigates the responsible entity's risk in respect of an improper disclosure.
As the Privacy Act has ongoing obligations with respect to the use, handling and destruction of Personal Information, clause 20 has been drafted to survive termination.
[bookmark: _Toc130374174][bookmark: _Toc513536176][bookmark: _Toc513539354]Clause 21 – Security 
This mutual security clause requires the parties to prevent loss or damage to information and documents disclosed (including Personal Information) under the Agreement. 
In addition to the duties not to disclose or destroy information and documents, the clause gives parties the ability to request details of the technical and organisational measures which the parties are required to implement under the Agreement. Parties should consider whether further obligations are required, including extending this to an audit right.
Clause 21 has been drafted to survive termination to ensure that parties to the Agreement continue to implement measures to protect information from disclosure or destruction following expiry or sooner termination of the Agreement.
[bookmark: _Toc130374175]Clause 22 – Intellectual property rights
This clause is intended to ensure that each party has the rights it needs to use the intellectual property of the other party to the extent that it is necessary for them to perform their obligations under the Agreement and for the responsible entity to continue to operate the scheme after the Agreement expires or is terminated.
Clause 22.1 confines the extent to which other parts of the Agreement may act by implication to transfer or otherwise deal with the intellectual property rights of the parties.
Clause 22.2 ensures that the manager has the rights it needs to use any of the responsible entity's intellectual property as necessary to perform its role. It also restricts the rights of the manager to use the responsible entity's intellectual property for the sole purpose of performing its obligations under the Agreement.
Clause 22.3 ensures that the responsible entity has the rights it needs to use any of the manager's intellectual property as necessary during the term of the Agreement. It also provides the responsible entity with the rights to use any of the manager's intellectual property that was developed in relation to the scheme after the term of the Agreement. The manager's intellectual property remains the property of the manager.
Clause 22.4 addresses specific intellectual property that the manager develops where it incorporates any of the responsible entity's intellectual property (defined as the 'Developed IP').  
In those circumstances, the ownership of the intellectual property is transferred to the responsible entity when it is created. The manager must provide the intellectual property to the responsible entity and execute any documents required to effect the transfer of ownership. When the Agreement is terminated or expires, the manager has no further rights to use Developed IP. The concept of Developed IP is not intended to include programs developed by the manager based on aggregate client portfolio holdings including the holdings of the RE.


[bookmark: _Toc513536177][bookmark: _Toc513539355][bookmark: _Toc130374176]Clause 23 – Anti-money laundering and counter-terrorism financing
Clause 23 is a general 'compliance-with-laws' provision that primarily aims to ensure that the manager:
0. complies with its own obligations under the AML/CTF Laws (as defined in clause 23(a)); and
provides reasonable assistance to ensure that the responsible entity complies with its own obligations under the AML/CTF Laws,
to the extent that either party is subject to any such obligations.
The Anti-Money Laundering and Counter Terrorism Financing Act 2006 (Cth) (AML/CTF Act) imposes particular obligations upon entities that provide one or more 'designated services' (reporting entities), as set out in section 6 of the AML/CTF Act (e.g. making a loan in the course of carrying on a loans business). A primary obligation imposed upon reporting entities is to adopt and comply with an AML/CTF program that meets the requirements of the AML/CTF Act.
Determining whether a designated service is provided (and by whom) can be a challenging task, and may require close analysis of the AML/CTF Laws and relevant regulatory guidance. To the extent that the transactions contemplated by this Agreement will involve the provision of a designated service:
0. by the manager to its own customers;
by the responsible entity to its own customers; or
by the manager to the responsible entity's customers on behalf of the responsible entity,
care should be taken to ensure that clause 23 is updated as necessary to comply with the requirements of any applicable AML/CTF program adopted by the manager, the responsible entity, or both (as applicable).
[bookmark: _Toc130374177][bookmark: _Toc513536179][bookmark: _Toc513539357]Clause 27 – Assignment 
While clause 27 generally prohibits assignments, it relies on the novation mechanism in section 601FS of the Corporations Act for changes in responsible entity.
In addition, clause 27 allows the manager to assign its rights and obligations under the Agreement to a related body corporate where it is satisfied (acting reasonably) that the related body corporate will be able to perform all of the manager's obligations to the standard required under the Agreement.
[bookmark: _Toc130374178]Stamp duty
Duty should not generally be chargeable on the Agreement, as it does not effect the transfer of dutiable property or declaration of trust over dutiable property. However, duty may be payable on any transfer of the portfolio (or any agreement for the transfer of the portfolio), such as, for example, as contemplated under clause 6.3 (withdrawal by transfer of assets), or creations of trust over property.  
Advice on the duty implications should be obtained in light of the specific circumstances of any particular transaction.  
[bookmark: _Toc130374179]Schedule 2 – Investment instructions and objectives
The Agreement provides for the inclusion of the responsible entity's investment instructions and objectives in Schedule 2. The Schedule is divided into two parts – Part A contains the Investment Instructions; Part B contains the Investment Objectives.
Part A
Mandatory instructions
The specific investment instructions of the responsible entity which form part of the Agreement should be set out in Part A. Only the mandatory instructions and restrictions should be included in Part A (for example, mandatory investment ranges, prohibited investments, voting and the time limit for remedying non-compliance with the mandatory restrictions). These instructions and restrictions are usually negotiated between the responsible entity and manager to reflect the investment style of the manager.
Remedying non-compliance with Part A
Portfolio changes that arise other than by the action of the manager which result in any mandatory instruction or restriction in Part A not being complied with must be remedied within the time specified in the Agreement. This time limit can be specified in Part A of Schedule 2. If no time is specified, the non-compliance must be remedied as soon as practicable after the manager becomes aware of it.
Further instructions and amendment of Part A – clauses 3.2 and 30
The responsible entity may issue further instructions to the manager from time to time. If the responsible entity wishes to amend Part A of Schedule 2 it should expressly say so in the instruction. If the instruction is intended to amend Part A, the manager is given a reasonable time to comply with the amended instructions. If the manager is unable to comply with the amended instructions, the manager must notify the responsible entity who may either withdraw the special instruction or may terminate the Agreement in accordance with clause 11.2. If the manager receives an instruction that is inconsistent with Part A of Schedule 2 but is not expressed to amend it, or is ambiguous or unclear in the manager's opinion, the manager must promptly clarify the instruction. The instruction will not operate until it has been clarified.
Part B
The responsible entity should set out non-mandatory investment objectives and expectations in Part B of Schedule 2. These are the guidelines that provide a benchmark by which the responsible entity will assess the performance of the manager. The manager must have regard to them in investing and managing the portfolio. However, they are not intended to be binding on the manager (see clause 3.3). This is so that there is no implication that the manager is agreeing to limit its discretion in respect of investments, except where specifically instructed in Part A, or is making any representation about its future performance.
Due to ESG becoming a rapidly evolving area, parties will often have their own tailored language that they wish to include, and Part B of Schedule 2 does not purport to be prescriptive. Notwithstanding the above, where the parties agree that a Manager is to provide specific representations on ESG matters, such provisions could cover the items including but not limited to:
acknowledgement of the United Nations backed Principles for Responsible Investment (PRI);
a commitment to incorporate ESG considerations into the investment process, decision making and investment management into the future;
an acknowledgement that management of funds will be consistent with latest version of the Responsible Investment Policy provided by the Responsible Entity;
an acknowledgement of the fiduciary duties of a Responsible Entity;
a commitment to incorporate ESG risks and opportunities into investment analysis and decision making;  
inclusion of reporting obligations on the Manager to inform the Responsible Entity of material ESG issues relating to the Manager and/or portfolio investments in a timely manner; and
inclusion of other reporting obligations on agreed ESG criteria. 
With regard to ESG, it is noted that the FSC published “FSC Guidance Note No. 44 Climate Risk Disclosure in Investment Management” on 3 August 2022. The main purpose of this Guidance Note is to provide a set of common baseline expectations for the investment management industry’s approach to claiming net-zero, disclosing climate friendly investment features, and climate change risk reporting. This Guidance Note is applicable to FSC fund manager members who voluntarily report or who are required to report their climate risk (including at group level disclosure), or who launch products making climate related claims, as providers of financial services to external stakeholders. Adoption of the FSC Guidance Note is voluntary and it is scheduled for review on or before end of August 2023.

	
	page 6



image1.png
Standard Investment
Management

Agreement

For a Responsible Entity
of a Registered
Scheme

November 2023




image2.png
FSC Standard Investment
Management Agreement

For a Responsible Entity of a Registered Scheme

is agreement and the Commentary is
‘owned by the Financial Services Council (FSC).

iThe FSC grants to FSC members a non-exclusive licence to use
ithis Agreement. The FSC grants to FSC non-members a non-
iexclusive licence to use this Agreement on payment of the
{applicable licence fee to the FSC. The licensee may use this
iAgreement and the Commentary for its own purposes but may
‘not transfer the licence to any other person except with the
iwritten permission of the FSC, which permission may be withhel
{in its absolute discretion. The licensee may copy all or part of thi
iAgreement for its own use but must ensure that any full or partial
:copy includes the copyright notice which appears on the
iAgreement and this notice. The licensee must not include this
:Agreement or any of its content as part of any product or service
‘that the licensee creates, uploads or distributes and must not
icopy this Agreement or any of its content onto another website.
| Other than this licence, no other rights, including ownership righ
ior title in the copyright in this Agreement or the Commentary, are
‘granted to the licensee

‘Disclaimer

iThe FSC does not purport to provide licensees with legal advice
iof any kind. The FSC recommends that licensees seek
‘independent advice before using this Agreement or Commentary
ior acting on any information contained in this Agreement or
:Commentary.

iThe FSC does not represent or warrant the accuracy, adequacy
ior completeness of this Agreement or Commentary. The FSC is
inot responsible for any loss suffered as a result of, or in relation
ito, the use of this Agreement or any of its content. To the

f :maximum extent permitted by law, the FSC excludes any liability

1©2023 ifor loss suffered as a result of, or in relation to, the use of this

| iAgreement, the Commentary or any of their content.




image4.jpeg
FINANCIAL
SERVICES
COUNCIL




image3.jpg
FINANCIAL
SERVICES
COUNCIL





