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EXECUTIVE SUMMARY

The Financi al SESCov ) cwe | Comasi t héAiopportunity to |
Corporations Amendment (Future of Financial Advice) Bill 2011 and Corporations Amendment

(Further Future of Financial Advice Measures) Bill 2011 currently before the Committee, are
comprehensive reforms which principally amend the Corporations Act and together establish the

future financial advice framework for advice providers in Australia.

The FSC has strongly supported the intent underpinning the reforms contained within the two
Bills before the Parliament and this Committee which includes improving the quality of financial
advice, bolstering trust and confidence in the financial advice industry - ultimately aimed at
encouraging more Australians to access more advice.

The FSC also strongly believes in the value that quality financial advice delivers to all
Australians who receive it as well as to the Australian economy. KPMG Econtech research
commissioned by the FSC showed individuals with a financial adviser saved an additional
$1,590 each year (after the cost of the initial advice) when compared to a similar individual
without a financial adviser. These savings equated to an additional $91,000 upon retirement for
a 30 year old Australian." The KPMG Econtech research also found that if an additional five per
cent of Australians received financial advice, national savings would increase by $4.2 billion (or
0.3 per cent of GDP) by 2016-17.

Given the significant value advice delivers, the FSC strongly supports t he Gover nment &
objective of promoting greater access to financial advice by removing legislative hurdles to

enable a scalable advice framework that results in financial advice that is more accessible and

more affordable for more Australians. However, to achieve a scalable advice framework which

affords Australians the same protections, must allow a financial adviser the legislative ability and

certainty to scale the advice and ensure that all advice providers operate within the same

legislative framework.

The FSC believes that the following four key measures contained in the two Bills by the
Government will have a significant impact right across the financial services value chain. We
anticipate these reforms in particular will transform the landscape not only for the financial
advice industry but they will also change the way the entire Australian financial services sector
will operate in the future.

The FSC notes that these reforms are comprehensive, complex and inter-related and are
therefore a package of reforms rather than discrete individual measures. Critically the reforms
impact almost all licensees operating a financial service in Australia. Given the complexity and
scale of the reform to be implemented with a relatively short timeframe (between legislation
passing and the commencement date), the likelihood of unintended consequences are high. A
pragmatic and responsive approach from regulators and Government particularly during the

! KPMG Econtech, Value Proposition of Financial Advisory Networks Update and Extension, 2011
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early phase of the reforms is necessary to ensure that the objectives of the reforms are not
undermined.

This submission is structured to comprehensively express the FSC comments and
recommendation in regard to each of the following:

1. ASIC Powers: The FSC broadly supports measured enhancements to ASIC powers to
enable the regulator to better enforce regulations and maintain consumer confidence in
the system.

2. Best Interest Duty: The FSC supports the introduction of this foundation measure in
the which mean all financial advisers will have a statutory legal obligation to place their
clientos interests f i rOsrt submission canfmenise on thiee i r own
fundamental challenges with this measure namely that the duty remains undefined,
affords advisers no reasonable steps defense and prevents an adviser from being able
to scale advice.

We submitthatthi s 6best interestsd duty <ctleememovaled wi t !
of conflicted adviser remuneration structures i together ensure the highest level of
consumer protection.

3. Opt-in:Central to the FSCO0s position in relation
is the fundamental principle that clients who do not seek or receive ongoing advice or
services will not pay for them.

The FSC supports the Government 0s -irammewal motce me nt t
requirements are to apply every two years rather than annual. Our submission

comments and makes recommendations on a number of other challenges with this

reform measure in the spirit of enhancing the efficiency and flexibility of the measure to

minimise the cost on retail advice clients. Specifically we recommend that the new Fee

Disclosure Statement be a prospective requirement and amended to provide retail client

with a pertinent summary of the fees and services noting that retail clients already

receive the disclosure this measure is attempting to address.

4. Conflicted Rem: The FSC supports the measure to remove conflicted forms of adviser
remuneration through the banning of commissions which is congruent with fee charging
standard of the Financial Planning Association (FPA) and Financial Services Council
(FSC).

Our submission comments and makes recommendations on a number of challenges
with regards to the transition of these property rights, namely benefits pursuant to an
existing arrangement and about the potential ban on other benefits (investment
management fee discounts) which may have the perverse potential of significant
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distortionary effects including increasing the cost of investment for retail clients and
affecting the efficient operation of a highly competitive market.

TRANSITION

Given the breadth of the Future of Financial Advice ( FoF A orgforms and their impact across
the whole financial services industry, the FSC strongly advocates that transitional arrangements
are necessary in order to enable the industry appropriate time to implement the measures once
the final form and substance of the legislation is clearly known.

All major financial services reforms have been accompanied by an appropriate transition period
T reflecting the need for the industry to undertake major information technology/systems,
business process, compliance procedure, (competency) training, disclosure documentation
changes and in some cases, amendments to licensing requirements.

These reforms are no different and in our view represent at least as significant a change to the
operation of the financial services industry as those introduced by the Financial Services
Reform Act 2001.Those reforms commenced on 10 March 2002 and included a two year
transition period, ending on 10 March 2004.

We note that the proposed legislation to implement the FoFA reforms has been split into two
tranches (Bills) and there exist substantive issues with regards to the provisions contained in
both tranches tabled in Parliament (Corporations Amendment (Future of Financial Advice) Bill
2 0 1 Bill @oiand Corporations Amendment (Further Future of Financial Advice Measures) Bill
2011 (fBill 20.) In addition, significant regulations supporting the legislation are yet to be drafted
and released for consultation. These regulations are critical to ensure that the reforms operate
in a clear and effective way.

On the current drafting of the legislation, the majority of measures within the FoOFA package
(excluding the provisions relating to life risk insurance) are due to commence from 1 July 2012.
The FSC is concerned that it is unlikely that the legislation will be passed before the first quarter
of 2012. This gives the industry less than six months to develop and implement complex IT
systems, compliance frameworks and monitoring processes and education and training
programs to ensure that financial services licensees, employees and advisers are aware of and
able to meet their statutory obligations. Additionally, the implementation of these reforms will
require significant investment and impose costs upon financial services providers of all sizes
including small businesses throughout Australia. These costs should only be incurred once the
final form of the legislation and obligations are known.

Opt-In Cost Survey

Members have indicated that the cost to build the systems (compliance and information
technology) to comply with the FoFA Opt-In reforms will range from $1million i $60million,
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depending on the size of the relevant organisation and the nature of their business activities.
Ongoing costs range from $10,000 to $9million, again depending on the size and relevant the
nature of their business activities. The total implementing and ongoing costs of the Opt-in reform
differs significantly depending on the requirements on the business.

If the information on the Fee Disclosure Statement is summary only (not detailed as per Bill 1)
and only applied prospectively, the cost of compliance is 50% cheaper (for the client) than the

alternative which is currently required by Bill 1.

Based on a survey of representative advice providers surveyed by the FSC, results show:

Average cost per client

Summary Fee Disclosure Statement

Prospectve application of FDS $ 53.97
Detailed Fee Disclosure Statement

Retrospective application of FDS $ 97.86

Survey of representative FSC FANS i November 2011.

It is also important to recognise that the FOFA reforms are being introduced at or around the
same time as a number of other significant financial services regulatory changes , including the
Basel Il reforms, G-20 reforms (financial services and markets regulation), stronger
superannuation reforms, consumer credit reforms, banking competition reforms, insurance
capital regime changes, tax agent services reforms, the US foreign account tax compliance law
(FATCA) and ongoing AML/CTF requirements.

Timing and alignment of the Future of Financial Advice and MySuper reforms

The FSC notes in particular the importance of coordinated timing and implementation of the
reform agenda the government is delivering across the wealth management industry.
Harmonisation of legislative requirements (including timing) across FoFA and MySuper is
critical.

This is particularly relevant in corporate superannuation where both reforms will heavily impact
the financial services sector and its stakeholders, including consumers and their employers. Any
inconsistent application of the reform packages in corporate superannuation risks consumer and
employer disruption and the proliferation of superannuation accounts.

Examples of transitions periods

Examples of transition periods provided for recent financial services reforms follow below.
These examples highlight that it is customary to allow a minimum of 12 months, from the date
relevant legislation and/or regulations have been finalised (that is, received Royal Assent), for
industry to transition to any new regime.

Financial Services Council Ltd Level 24, 44 Market St +612 9299 3022 info@fsc.org.au
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Critically, an appropriate transition period allows for a prudent and orderly approach to
implementation at a time when the entire Australian wealth management industry will be
seeking to become compliant. This will place an enormous strain on the industry and the
availability of resources from service providers to assist with implementation.

1. FSR reforms

The FoFA reforms are highly complex and impact well beyond the provision of financial advice.
As a consequence, the FSC considers these reforms to be at least as significant as those
introduced by the Financial Services Reform Act 2001. Those reforms commenced on 10 March
2002 and included a two year transition period, ending on 10 March 2004.

2. Shorter Product Disclosure Statement regime

Effective from 22 June 2010, the Corporations Amendment Regulations 2010 (No. 5) introduced
a new disclosure regime for certain financial products. A recent announcement by the Assistant
Treasurer and Minister for Financial Services and Superannuation (8 June 2011) confirmed that
under transition arrangements for the new Shorter Product Disclosure Statement regime
product iissuers could remain in the 6ol dd r
transition period from the date the regulations were finalised.

3. Financial resource requirements for Responsible Entities of managed investment schemes

The final Class Order outlining the new financial resource requirements was issued on 7
November 2010. ASIC is providing existing Responsible Entities with almost 2 years (until 1
November 2012) to comply with the new financial requirements. While these requirements are
significant, they are not considered anywhere near as complex or wide-ranging as the FoFA
reforms.

4. Enhanced Fee Disclosure regime

The Corporations Amendment Regulations 2005 (No. 1) introduced requirements for disclosure
of fees and charges in Product Disclosure Statements (PDSs) and periodic statements for most
superannuation and managed investment products.

The application of the regime to managed investment products commenced on 1 July 2006,
allowing almost 16 months for the industry to transition from the date the regulations were
finalised.

Operation of the transition period

In respect of the operation of the transition period, the FSC recommends that the following
approach is adopted:
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1. Enhanced ASIC powers commence from 1 July 2012;

Existing law continues to apply until 30 June 2013; and

3. Providers are permitted to opt-in to the new regime prior to 1 July 2013 at their own
discretion; and

4. New law commences from 1 July 2013.

N

Adoption of this approach has considerable benefits.

Firstly, it ensures that the increased protecti ol
available as soon as possible. The existence of these powers does not affect the readiness or

otherwise of the industry to transition to the new regime and hence they should be introduced

with immediate effect.

Secondly, it recognises that it will not be possible for licensee providers to be compliant from 1
July 2012. Proceeding with a 1 July 2012 commencement date will result in the vast majority of
the financial services industry being unable to provide financial services to existing and new
clients as a result of being non-compliant with the reforms.

Ensuring that the existing law continues to apply for a further 12 months provides certainty for

the industry and eliminates the need to make selective changes to systems or disclosure

documents were instead some aspects of the regime to commence earlier than others. This
approach also makes ASI Cbs role easier by allowin
Guidance which all providers will need in order to implement the regime rather than focusing on

compliance during the initial 12 months.

Finally, this approach recognises that a new entrant into the industry may wish to comply with
the new regime rather than adopt the old regime for a period of 12 months. Thus, by allowing
such a provider to opt-in to the new regime prior to 1 July 2013 at their own discretion, their
costs are minimised.

Financial Services Council Ltd Level 24, 44 Market St +612 9299 3022 info@fsc.org.au
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SUMMARY OF RECOMMENDATIONS

CHAPTER 1: ASIC POWERS. No recommendations made.

CHAPTER 2: OPT-IN

Recommendation 1

The FSC recommends that the Opt-in measure, including the Fee Disclosure
Statement, apply prospectively to new clients.

Recommendation 2

The FSC recommends that the Opt-in measure (Renewal and Fee Disclosure
Statement) carve out legacy products including products that are no longer
fopend or issued to new members/inve

Recommendation 3

The FSC recommends that where Division 3 applies, specifically section 962,
the above principle should also apply where:

@) the client's ongoing fee arrangement moves between authorised
representatives and/or representatives within the same licensee;
or

(b) where the arrangement moves when an authorised
representative or representative moves from one licensee to
another; or

(c) where the arrangement moves between different licensees and or
authorised representatives through
i. thesale; or
ii.  other transfer of a licensee's business to another licensee.

(d) Further, and for the avoidance of doubt, it should also apply
where the licensee, authorised representative and/or
representatives are different but there is a continuation of the
contractual terms of the original arrangement.

Recommendation 4

The FSC recommends, given the liability for these arrangements sits with the
licensee/adviser, it would be helpful for the Division, or alternatively the EM, to
clearly state that the liability for the provision of false information to a third
party (e.g. a platform) by a fee recipient in relation to the application of the
grandfathering provisions for ongoing fee arrangements rests with the fee
recipient/licensee only.

Recommendation 5

The FSC recommends that:

1 The word o6detail sé6 AQip()meamended i
from Adetailsodo to 6information
i s962H(2)(f) be deleted on the basis that the services to be

provided as agreed in the ongoing fee arrangement will be the
services the client is entitled to receive (as per s962H(2)(e)).

Recommendation 6

The FSC recommends the legislation be amended such that the Opt-In
obligations clearly state and apply under terms of fee arrangement where a fee
is to be paid ongoing for a period longer than twelve (12) months.

Financial Services Council Ltd Level 24, 44 Market St +612 9299 3022 info@fsc.org.au
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Recommendation 7

The FSC recommends the remove the requirement in s962A(3)(d) for the
personal advice to have been provided before the arrangement has been
entered into.

Recommendation 8

The FSC recommends an amendment to:

$s962G to remove fAmust , ‘egdginnihgiomtheadisgosurei
dayo and insert fdat | east annuallyo;
s962K to remove fimust, within a peri
notice dayo and insert fat |l east onc

Recommendation 9

The FSC recommends that the Bill be amended such that any recordable
means of capturing a c-nbepemmisgsblk by ladvardi
not | imited to Ain writingo.

Recommendation 10

The FSC seeks flexibility in the manner in which an adviser can discharge the
Opt-in requirement s such that an adviser <can
appropriate to the circumstances rather than the prescriptive form of the Bill.

Recommendation 11

The FSC recommends that the Bill be amended to provide the adviser a 30
day admini stpreatiiowded dgroarmce i vi | penal

Recommendation 12

The FSC recommends that the Bill clearly state the process for the cure of a
breach of the Opt-In obligations.

Recommendation 13

The FSC recommends the inclusion of a new interpretation provision in s962
along the following lines:

"For the purposes of this Division, if a client who is a natural person dies, the
client's estate and any dependants of the client are taken to be the client
during a period of six [6] months following the death of the client.”

Financial Services Council Ltd Level 24, 44 Market St +612 9299 3022 info@fsc.org.au
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CHAPTER 3: ANTI-AVOIDANCE
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Recommendation 14

The FSC recommends that it is essential that the application of the anti-
avoidance provision is amended to confirm that it only applies to arrangements
or schemes entered into prospectively, from the effective date of the

legislation.

Recommendation 15

The FSC recommends that the Explanatory Memorandum(s) be amended to
provide clarity to the industry regarding the application and scope of the Anti-

avoidance provision.

Recommendations 16

The FSC recommends the anti-avoidance provision should be amended so

that it captures:

(a)
(b)

(c)
(d)

(e)
(f)

(9
(h)

(i
0

(k)
(0

A scheme;

In relation to the provision of personal advice to retail
clients

With a sole or dominant purpose

To avoid the application of Division 2 of Part 7.7A in
relation to the personal advice (but for permitted
exceptions).

AND
A scheme;
In relation to remuneration that is likely to conflict advice
to a retail client;
With a sole or dominant purpose
To avoid the application of Divisions 4 & 5 of Part 7.7A
in relation to the remuneration (but for permitted
exceptions);

AND
A scheme;
In relation to charging ongoing fees for personal
financial advice
With a sole or dominant purpose
To avoid the application of Division 3 of Part 7.7A in
relation to charging ongoing fees (but for permitted
exceptions).

Importantly, section 965 should not apply to any matter for which there is:

a carve out in Part 7.7A,
grandfathering;
carve out in regulations;

ASIC relief.

Financial Services Council Ltd
82080744163
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SUMMARY OF RECOMMENDATIONS

CHAPTER 4: BEST INTEREST DUTY

Recommendation 17

The FSC recommends that the Bill be amended to define the obligation so that
a provider has reasonable certainty in relation to what they must do to comply
and so that it offers simplicity and clarity in relations to the interpretation,
practical application by licensees and advisers but also for enforcement and

the courts.

Recommendation 18

The FSC recommends that s961B(2)(f)-(g) be amended and conversely
drawn. See recommendation 19 below.

Recommendation 19

The FSC recommends s961B(2) be amended as shown following in tracked
form (to the original in Bill 2 at present):

Proposed changes to Corporations Amendment (Further Future of
Financial Advice Measures) Bill 2011
1. Proposed s 961B(1):
a 6 m 0The provider musict in the best interests of the client in relation
iKS I ROAOS v¢
2. Proposed s 961B(2):

a 6 H Subject to subsection (3he provider satisfies the duty in subsection (1
the provider proves that the provider has done each of the following:

@ identified the objectives, financial situation and needs of the cli
that were disclosed to the provider by the client throu
instructions;

(b) Identified through instructions, so far as is reasonably possibli
the circumstances existing at the timd the provision of the
advice:

(i)  the subject matter of the advice that has been sought by
client (whether explicitly or implicitly); and

(i)  the objectives, financial situation and needs of the client t
would reasonably be considered askeint to advice sough
on that subject matter (th®©f A Sy 1 Qa NXt S)PI

(c) where it was reasonably apparent that information relating to t
Ot ASyiQa NBftSGFIyd OANDdzvaily
reasonable inquiries to obtaromplete and accurate information;

(d) assessed whether the provider has the expertise requirec

provide the client advice on the subject matter sought and, if |
declined to provide the advice;

(e) if, in considering the subject matter of the & sought, it would
be reasonable to consider recommending a financial product:

(i) conducted a reasonable investigation into the financ
products that might achieve those of the objectives and ir

Financial Services Council Ltd Level 24, 44 Market St +612 9299 3022 info@fsc.org.au
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©)

now defined in s 961C and s 961D respectively.

5. Proposed s 961G:

The expressions6r easonabl gndappasemaldl e aren \

Proposed s 961E:

those of the needs of the client that would reasoiyabe
considered as relevant to advice on that subject matter; a

(i)  assessed the information gathered in the investigation.

The provider will not satisfy the duty in subsection (1), if the provider
to:

(fa) based-all judgments in advigid G KS Of ASyd 2y
circumstances;

(bg) taken any other stepthat a person with a reasonable level
expertise in the subject matter of the advice that has been soi
o G(UKS OtASyilz SESNDAaAry3a O
instructions, would reasonablybe expected to have takerbe

regarded—as—being—in-the best-interests—of the¢cliggiven the
Ot ASyiQa NBftSOIyld OANDdzvail y

G¢KS LINERGARSNJI Ydza (i tReftliest ifaliNB®@PhitiRS
reasonable level of expertise in the subject matter of the advice that has
0SSy &2dAKiG o0& (GKS OfASyis SESND
instructions it-weuld-becould reasonaly te conclude that the advice is

appropriate to the client, had the provider satisfied the duty under sectio
dcwm. G2 FOGU Ay (GKS o0Said AyaSNBai

Recommendation 20

The FSC recommend inserting a provision making it clear that advice can be
scoped by a person providing advice through a computer program.

Financial Services Council Ltd Level 24, 44 Market St +612 9299 3022 info@fsc.org.au
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SUMMARY OF RECOMMENDATIONS

CHAPTER 5: CONFLICTED REMUNERATION

GRANFATHERING PROVISIONS

Recommendation 21

The FSC recommends that s1528(1)(b) of Bill 2 be deleted to enable existing
contractual arrangements to be grandfathered.

The FSC also recommends that the Bill be amended to enable grandfathered
benefits to also be accepted by a financial services licensee, authorised
representative or representative of a financial services licensee.

Recommendation 22

The FSC recommends that grandfathering provisions which recognise all
existing contractual property rights (irrespective of the provider) should be
expressly exempted by legislation.

Recommendation 23

The FSC also recommends that the Bill be amended in s1529 to enable
grandfathered benefits to also be accepted by a financial services licensee,
authorised representative or representative of a financial services licensee.

INSURANCE RELATED PROVISIONS

Recommendation 24

The FSC recommends that it is critical that the insurance exemption in
s963B(1)(b)(i) for a group life policy for members of a superannuation entity
does not capture master policies that permit insurance cover in choice funds
taken up by members on a voluntary basis where that insurance is tailored to
the needs of the individual member.

Section 963B(1)(b) should read as follows:

the benefit is given to the licensee or representative in relation to a life
risk insurance product other than a life policy for a member of a default
superannuation fund (see subsection (2)).

Section 963B(2) as drafted should be deleted
Section 963B(3) is amended to read as follows:

A life risk insurance product is a life policy for a member of a default
superannuation fund if:

@ the product is issued to an RSE licensee of a registrable
superannuation entity, or a custodian in relation to a registrable
superannuation entity, for the benefit of a person or persons who
are members of the entity that is a MySuper product; and

(b) MySuper product has the same meaning as in the
Superannuation Industry (Supervision) Act 1993

Financial Services Council Ltd Level 24, 44 Market St +612 9299 3022 info@fsc.org.au
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Recommendation 25

The FSC recommends the definition o
superannuation entityo i n section
additional RSE provisions ensuring that non-MySuper RSE&6s mus
members into insurance arrangements where conflicted remuneration is
payable.

OTHER BANNED CONFLICTED REMUNERATION

Recommendation 26

We recommend that s964 should define the terms used in s964A as follows:

€)) Afunds ma @ the issder on enanager of an investment
product available through a custodial arrangement, excluding an
issuer or manager who is in the same wholly owned corporate
group as the platform provider

(b) Afunds manager 6s financi al pts
issued by the funds manager that are held by or through the
custodial arrangement by or on behalf of retail clients .

Recommendation 27

The FSC recommends that shelf space fee be defined. The Definition should
not be simply any benefit determined by value or number of financial products
which effectively catches all benefits including genuine permissible payments.

Recommendation 28

The FSC notes that Division 4 effectively bans conflicted remuneration being
paid by a product provider, like a platform operator and from being received by
a adviser/licensee.

Therefore the FSC recommends that the prohibition in Division 5 section 964A
should be amended so that it only applies to a platform provider paying or
sharing a volume based shelf space fee with a licensee or representative who
provides advice to retail clients

Recommendation 29

The FSC recommends the definition applicable to s964A be expressly
narrowed to a fund manager and platform/custodial arrangement.

Alternatively, the FSC recommends life risk and general insurance should be
carved-out from the ban on volume based shelf space fees (similar to the
carve-out for conflicted remuneration).

Recommendation 30

The FSC recommends that the drafting of section 964A(2) be amended to
ensure annual or one-off dollar based fees (not related to volume) charged by
the platform to the fund manager, that are operational in nature, be expressly
carved out from the definition of a volume-based shelf-space fees.

Recommendation 31

The FSC recommends that section 964A(3)(b) be amended to permit rebates
paid by the fund manager to a produc

This amendment is congruent with Government policy and intent and enables
the Australian funds management industry to continue to offer both mandate
and pooled investment structures thus maintaining a competitive neutral
system.

Recommendation 32

The FSC recommends that section 963A(3)(b) be amended to delete
reference to a fAiscale efficiency tes

Further, the section should be amended to permit both mandate discounts and
rebates of investment management costs. The section can achieve this

Financial Services Council Ltd Level 24, 44 Market St +612 9299 3022 info@fsc.org.au
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recommendation by reading as follows:

AS964A(3)(b) a discount on an amoun
rebate of investment management fees of an amount paid by the funds
manager to the platform operator. o

The remainder of the section should be deleted.

Recommendation 33

The FSC recommends that s964A be amended to explicitly exempt any benefit
that is passed on in full to the end investor to be permissible and not banned
under this section. (refer to 6.3.7 below).

That is, any volume related benefit payment that flows from a fund manager
via a product provider licensee such as a custodial arrangement,
superannuation fund or managed investment scheme should be permitted if
passed in full to the retail investor without having to prove the benefit met
s963A(3)(b) scale efficiency test.

Recommendation 34

The FSC recommends that SIS amendments are necessary to allow
differential administration fees to be charged by superannuation fund trustees
(who are platform operators) to different members. This will accommodate
discounting to members on a volume basis for different dealerships/advisers
who have advised those members.

Recommendation 35

The FSC recommends that SIS be amended to permit Trustees to pay benefits
given by agreement, consent or authority of the client for advice (fees).

See Section 5.5.2 for further information.

INTRA-FUND ADVICE

Recommendation 36

The FSC recommends that advice fee charging mechanisms apply
consistently across FOFA/MySuper reform Bills before Parliament.

FSC Recommendation 9 in the MySuper Submission to the Parliamentary
Joint Committee on Corporations and Financial Services (PJC)st at e s

fee definitions should omit personal Intra-Fund Advice as an element which
canbecrossssubsi di sed through the MySuper

OTHER CONFLICTED REMUNERATION RECOMMENDATIONS

Recommendation 37

The FSC recommends that the giving of general advice, for example by
providing materi al or information w
advice caught by the far reaching definition of conflicted remuneration.

Recommendation 38

The FSC recommends that s 96 3B( 1)ether)
directly or indirectlyodo after the wo

Alternatively, the provision requires amendment to permit benefits given by
agreement, consent or authority of the client to the adviser.

Recommendation 39

The FSC recommends that the ban on conflicted remuneration not apply to
benefits calculated by reference to benefits that are not caught by the ban.
These benefits would be calculated by reference to:

(@) benefits not caught by the ban on conflicted remuneration;
(b) benefits caught but specifically excluded from the ban on
Financial Services Council Ltd Level 24, 44 Market St +612 9299 3022 info@fsc.org.au
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conflicted remuneration; and
() benefits that are grandfathered from arrangements existing prior
to the introduction of the reforms.

Recommendation 40

The FSC recommend that the purchase and sale of financial planning
businesses as between licensee and its authorised representatives be
specifically exempt from s963B.

Recommendation 41

The FSC recommends that the exemption in s963B(1)(c) should be amended
to:

€)) include a causal link between the advice provided now and the
advice provided in the past; and
(b) require that it be for past advice given by the relevant

representative (and not by any representative of the licensee).

Recommendation 42

The FSC recommends that s963C explicitly carve out non-monetary benefits
given by a licensee to their employee i that is authorised representative(s) and
representative(s).

Recommendation 43

The FSC recommends that the EM be amended to provide clarity regarding
the application of the $300 limit i it not being an aggregate sum but per
representative and to include examples of what is and is not deemed to be
"frequent or regular" for certainty.

Recommendation 44

The FSC recommends the deletion of s963C(c)(ii).

Alternativel vy, s963C(c) (ii) coul d bg
the provision of financial services or to the conduct of a financial services
business;"

Recommendation 45

The FSC recommends that the proposed professional development
requirements be included in the regulations not be limited to Australia or New
Zealand. The legitimacy of professional development or genuine education or
training should be determined by the content rather than the location.

Recommendation 46

The FSC recommends s963C(d)(ii) be amended to read "the benefit is related
to the provision of financial services to persons as retail clients;"

Recommendation 47

The FSC recommends that amending the provision s963C(d) to the following
effect would permit (carve-out) supply of legitimate goods or services on
normal commercial terms to occur without infringing the ban.

€) provided pursuant to an obligation under a contract between the
provider and the recipient, where the recipient has in effect paid
for it; or

(b) payment for a service which the recipient has been contracted to

provide, other than a service relating to sale of financial product.
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INTRODUCTION
Guiding principles of this submission

In previous submissions to Treasury, the FSC outlined a series of principles which would serve
to guide our views on the FoFA reforms. They are:

(@ Reforms should improve accessibility and affordability of advice;

(b) Australians who seek advice are entitled to trust that the advice they receive
is in their best interest;

(©) Advisers must place the interests of the client first and ahead of their own
interests;

(d) Payments that bias advice should not be allowed to continue;

(e) Reforms should be business model agnostic; and

® Reforms should promote competition by ensuring a level playing field

between different providers of financial advice.

Importantly, the FSC submits that a key driver of earlier financial services reforms was to

addr ess t he fact t hat Aifinanci al system regul at
determined according to the particular industry and the product being provided. This was seen

as inefficient, as giving rise to opportunities for regulatory arbitrage, and in some cases leading

to regulatory ovérlap and confusion. o

A further key driver behind earlier reforms was t
system which benefits participants in the industry by providing more uniform regulation,

reducing administrative and compliance costs, and removing unnecessary distinctions between
products. o

The FSC remains concerned that the FoFA reforms are failing to observe these two key
principles and therefore risk creating a regulatory environment for advice which gives rise to
regulatory uncertainty, increased administration and compliance costs, re-creates product
distinctions and in doing so eliminates the present competitively neutral regulatory system which
facilitates competition.

An example of the FoFA reforms straying from these important principles is the inconsistent
approach being taken to the measures which apply to the provision of general advice. For
example:

(@ The Best Interest Duty and Opt-In obligation apply to personal advice only
which is appropriate and welcomed,

2
Financial Services Reform Bill 2001, Explanatory Memorandum:
http://www.comlaw.gov.au/comlaw/Legislation/Bills1.nsf/framelodgmentattachments/728EAF9DA4B3198CCA256F72002F9F18

% Ibid
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(b) However, the ban on conflicted remuneration applies broadly to general and
personal advice;

(©) ASI Cébs guidance on scaled advice casts
general advice (and in particular advice on existing products / intra-fund
advice) very widely; and

(d) ASI Cb6s proposed training and assessment

advice givers within the full competency requirements aimed at financial
advisers who engage in personal financial product advice.

1. How to read this submission

Use of text boxes in this submission

The text boxes contain the FSC recommendation for resolving the issues identified.
However, even if the Senate Economics Legislation Co mmi t SECé Yigadrees with our
recommended solution, we urge the SEC to consider alternative solutions to the issues
identified.

If the SEC does not consider that the issues identified are valid, we would ask that additional
text be added to the Explanatory Memorandum to clarify the intended operation of the
provisions.

Chapters 1 to 6 of this submission contains a detailed analysis of the difficulties that arise in
applying the proposed legislation:

2. Corporations Amendment (Future of Financial Advice) Bill 2011 ( A Bi t | 10)
€) in Chapter 1, we consider the enhanced ASIC Powers;
(b) in Chapter 2, we consider the Opt-In obligations;
(c) in Chapter 3, we consider Anti-Avoidance.

3. Corporations Amendment (Future of Financial Advice) Bill 2011 ( A Bi:l | 2)
(d) in Chapter 4, we consider Best Interest Duty;
(e) in Chapter 5, we consider Conflicted Remuneration; and
) in Chapter 6, we consider the remaining aspects of FOFA which remain outstanding

Financial Services Council Ltd Level 24, 44 Market St +612 9299 3022 info@fsc.org.au
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CHAPTER 1: ENHANCED ASIC POWERS

The provisions contained in Bill 1 relating to the enhancement of ASIC6 gowers to refuse and
revoke licenses and to ban individuals from the financial services industry, have been broadly
supported by the FSC.

In previous submissions to the Treasury we have highlighted concerns with the breadth of the
measur es r el adbiitytgrevoke orAefise@id Australian Financial Services License
(AFSL) or ban an individual.

Given the widening of ASIC's powers, the legislative scheme should ensure that all decisions
involving the exercise of those powers should be made after affording affected individuals or
licensees an opportunity to appear at a hearing and to make submissions to ASIC, and all
decisions should be reviewable by the Administrative Appeals Tribunal and Federal Court.

We welcome the opportunity to work with ASIC to develop the regulations that underpin this
regime.
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CHAPTER 2: 6 ORITN6 RENEWAL OBLI GATI ON

The FSC remains of the view t hatnot hpeol tbamdgdesamens pr «
(that is, a consumer being charged for an advice service they are not receiving) is in fact
achieved through two other measures contained in the FOFA reform package:

(a) The ban on conflicted remuneration i specifically, commissions; and

(b) The best interest duty which carries an explicit duty on an adviser to give priority to the
i nterest of t heir c dspeeiatiyt viitls regardd tovcenflictshsech as o wn
remuneration.

The FSC has been supported in that view by other stakeholders including ASIC which
expressed the same view in its submission to the Parliamentary Joint Commission on
Corporations and Financial Services ( FUC0 in August 2009 as noted by the PJC in its report:

fASIC said that the imposition of a legislative fiduciary duty would likely change remuneration
practices, even without a ban on commissions.d'

We note that after an extensive inquiry and over 400 submissions, with regard to remuneration
and disclosure, the PJC recommended the following in its report®:

AThe committee recommends that government de®nsult w
most appropriate mechanism by which to cease payments from financial product manufacturers
to financial advisers.®d

The PJC did not recommend a cessation of asset-based fees, ongoing fees, enhancements to
consumer protection nor the introduction of disclosure obligations akin to the 6 mt-inbmeasure
now contained in the legislation in its 2009 report.

We note that the 6 ft-Ind measure announced by the Government in April 2010 was
recommended only by the Industry Super Network in its submission to the PJC in opposition of
asset-based fees as follows:

AWhere the <client and the adviser agree on an as:
approved by the client at least annually. ISN proposes that clients should opt-in, on an annual
basis and in writing, to receive and payforfinanci al ® advi ce. o

4 Parliamentary Joint Committee on Corporations and Financial Services, Inquiry into financial products and services in Australia,
November 2009, page 104.

Ibid.

Ibid, page 127.

The Future of Financial Advice Information Pack Monday 26 April 2010.page 2.

Ibid, page 126 and Industry Super Network, Submission to the Parliamentary Joint Committee on Corporations and Financial
Services Inquiry into financial products and services in Australia, (Submission 380), page 18

o N o O
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The FSC has previously submitted that if a renewal (Opt-In) provision were required (which is
effectively an additional disclosure requirement) it should include the ability for a client to opt-out
at any time rather than opt-in to continue to receive the service. We assert that this approach
would achieve the same level of consumer protection while reducing the cost burden on
advisers and administrative burden which is effectively borne by the client in the form of higher
advice costs.

As outlined in previous FSC submissions to the Treasury, we believe that an inflexible renewal
requirement, as currently proposed in the legislation, is contrary to the best interests of
consumers. These provisions will create an unnecessary administrative burden on consumers
(and the advice industry) and will shift the risks associated with a changing regulatory, economic
and investment environment onto consumers should they inadvertently fail to respond to the
opt-in requirements or renew.

We have previously submitted that where an advice service relationship exists between the
client and the adviser, the adviser charging regime should be sufficiently flexible so that the
client and adviser can agree:

(a) on the advice service/s to be delivered,;
(b) the cost of that service; and
(© the payment mechanism and term for that service.

In an opt-in environment we strongly advocate a renewal mechanism that aligns with the
contractual term and nature of the client / adviser relationship. However, a number of provisions
contained in Bill 1 will in practice create inflexibility and are far more prescriptive than discussed
during the Governmentds consultation process.

We consider that the proposed provisions will fail to achieve a number of the key policy
objectives identified in the Governmentds previou
2011 including increasing access to, and affordability of, advice and in many cases will in fact
be counterproductive to the achievement of those objectives. Some of the Opt-In requirements
in Bill 1 are unworkable. This submission aims to highlight some of those issues and
recommends amendments to Bill 1 to enable the Gov
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2.1 OPT-IN APPLICATION AND GRANDFATHERING

Historically, legislative changes, especially those impacting contracts and remuneration, apply
prospectively. Further, a number of key reforms in financial services have also carved out

legacy products (like whole of life, endowment warrants)’. This enables an industry as

significant as financial services which manages over $1.8 trillion i n Austr al itansd s a
transition into a new regime in an orderly manner. More significantly, this delivers the greatest
costs/benefits and certainty for consumers of these services.

On 29 August 2011, the industry welcomed the Governmentd sinnouncement that the Opt-in
measure would apply only to new clients from 1 July 2012.

AUnder the final formul ation of the compul sory ren:
ongoing fee to a retail client, the adviser must provide a renewal (‘opt-in") notice every two years

to the client, as well as an annual fee disclosure statement including the dollar amount of fees.

The opt-in will apply to new clients from 1 July 2012.'%

The policy intentand t he Gover nmen tware reflected anuhe cEeposara Draft of Bill 1
issued for public consultation on 29 August 2011 as follows:

i Sect i onHoWevel,(th® Pivision only applies where:

(a) the client has not been provided with financial product advice as a retail client by the
financial services licensee or the authorised representative before the commencing
day; and

(b) the client enters into the ongoing fee arrangement on or after the commencing day.

Section962 (4):Int hi s section, the commencing day is the da

The Explanatory Memorandum accompanying the draft legislation issued on 29 August 2011 for
public consultation stated:

fApplication and transitional provisions

2.39 Division 3 (charging ongoing fees to clients) applies only to ongoing fee arrangements
entered into on or after the commencing day and where the client has not received financial
advice from the licensee prior to the commencing day [Item 13, division 3, section 962(3)].

2.40 This essentially means that Division 3 (Opt-in)wi I I only apply to new clier

Treasury confirmed these grandfathering measures as Government policy in the meeting of the
FoFA Peak Consultation Group on 9 September 2011.

% An example of a law excluding certain products from (what was then) a new fee regime, includes 7.9.16J Corporations
Regulations 2001 (Cth) which excludes from the periodic statement fee requirements certain annuities, risk-only superannuation
products and non-investment or accumulation life insurance policies offered through a superannuation fund.

% The Hon Bill Shorten MP, Media Release 127, 29 August 2011
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However, Bill 2 tabled in Parliament on 13 October 2011 differs to the Minister6 announcement

on 29 August 2011 and corresponding Exposure Draft legislation and Explanatory
Memorandum issued for public consultation on 29 August 2011. The Bill tabled in parliament no

longer contained the two subsections noted above whi ch ef fectively achieve
policy announcement on 29 August 2011.

The current Bill now grandfathers existing clients from receiving the Renewal Notice only (half of
the Opt-In obligation) and now requires the detailed Fee Disclosure Statement to be issued to
all clients across all products (including legacy products):

fSubdivision B& Termination, disclosure and renewal

962D Application of this Subdivision
(1) This Subdivision only applies where:
(a) the client has not been provided with personal advice as a retail client before the
commencing day by:
0] in a case where the client has entered into an ongoing fee arrangement with
a financial services licenseed the financial services licensee or a
representative of the financial services licensee; or
(ii) in a case where the client has entered into an ongoing fee arrangement with a
representative of a financial services licenseed the representative or the financial
services licensee; and

(b) the client enters into the ongoing fee arrangement on or after the commencing day.
Subdivision C& Disclosure for arrangements to which Subdivision B does not apply

962R Application of this Subdivision
This Subdivision applies to an ongoing fee arrangement to which
Subdivision B does not apply.

962S Fee recipient must give fee disclosure statement

(1) The current fee recipient in relation to the ongoing fee arrangement must, within a period of 30
days beginning on the disclosure day for the arrangement, give the client a fee disclosure
statement in relation to the arrangement.
Note: This subsection is a civil penalty provision (see section 1317E).

(2) The regulations may provide that subsection (1) does not apply in a particular situation.o

The Explanatory Memorandum tabled with the Bill was also changed and now reads that all
clients must receive the Fee Disclosure Statement (the other half of the Opt-in obligations) and
that the Renewal Notice only applies to new clients:

fApplication and transitional provisions
1.57 Subdivision B (Termination, disclosure and renewal) applies only to ongoing fee
arrangements entered into on or after the commencing day and where the client has not

received financial advice from the licensee prior to the commencing day. [Schedule 1, item
10, division 3, section 962D]
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1.58 This essentially means that subdivision B will only apply to new clients.

Disclosure requirement to all clients

1.55 Fee recipients must, within a period of 30 days beginning on the 12 month anniversary of the
day the arrangement was entered into, give the client a fee disclosure statement in regard to
all ongoing fee arrangements to which the other disclosure and renewal obligations do not
apply. Essentially, fee recipients must provide fee disclosure notices to all of their clients that
they currently have ongoing fee arrangements with, including where those arrangements
began or the clients were engaged prior to the commencement day. [Schedule 1, item 10,
division 3, sections 962R & 962S]0

Recommendation 1

The FSC recommends that the Opt-in measure, including the Fee Disclosure Statement,
apply prospectively to new clients.

Recommendation 2

The FSC recommends that the Opt-in measure (Renewal and Fee Disclosure Statement)
carve out legacy products including products that are no longer i 0 p e n ssuedrto new
members/investors.

2.1.1 Further application of the Opt-in measure

The FSC submits that grandfathering provisions should also allow for the sale or transfer of all
or part of an fAadvice businesso without triggerd.i
disruption or alteration to the key disclosure obligations or renewal dates.

The following reflects contractual practices that occur today so that the provision is clear in it
practical application and not intended to expand the grandfathering intentions as announced by
the Government (in its original grandfathering provisions).

Further, t he purchase of an aut horised repres
representativeds |l i censee under Buyer of | ast R
retires), no services are provided by the licensee and then, that licensee sells the register to

another of its authorised representatives, the situation should be considered two "rollover

events" similar to Capital Gains Tax so that if grandfathering applied in the original arrangement

before BOLR purchase, it should apply to the continued operation of that arrangement with a

new authorised representative of the licensee. This should be subject to the arrangements

being "substantially similar" and should apply even if the register is divided up and sold to more

than one authorised representative of that licensee.
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Recommendation 3

The FSC recommends that where Division 3 applies, specifically section 962, the
above principle should also apply where:

(a) the client's ongoing fee arrangement moves between authorised
representatives and/or representatives within the same licensee; or

(b) where the arrangement moves when an authorised representative
or representative moves from one licensee to another; or

(©) where the arrangement moves between different licensees and or
authorised representatives through
i. the sale; or

ii. other transfer of a licensee's business to another licensee.

(d) Further, and for the avoidance of doubt, it should also apply where
the licensee, authorised representative and/or representatives are
different but there is a continuation of the contractual terms of the
original arrangement.

This position is supported by the Ministerds <co
(licensees) have to receive ongoing remuneration as follows:

fFollowing legal advice from the Australian Government Solicitor, the Government has
determined that the ban on conflicted remuneration (including the ban on commissions)
will not apply to existing contractual rights of an adviser to receive ongoing product
commissions 2.0

From a practical perspective, where a O6grandfathe
or after, the commencing day via a platform (superannuation or non-superannuation), the

platform will be required to administer the grandfathering arrangements based on assurances

from the adviser and/or investor in question that the opt-in requirements do not apply to the

ongoing fee arrangement.

Recommendation 4

The FSC recommends, given the liability for these arrangements sits with the
licensee/adviser, it would be helpful for the Division, or alternatively the EM, to clearly
state that the liability for the provision of false information to a third party (e.g. a
platform) by a fee recipient in relation to the application of the grandfathering provisions
for ongoing fee arrangements rests with the fee recipient/licensee only.

1 1pid
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2.2 RENEWAL OBLIGATIONS
2.2.1 Fee Disclosure Statement i disclosure requirements

The FSC is supportive of fee transparency and disclosure of fees paid by consumers for
financial services and products.

The FSC has previously recommended and supported the prospective introduction of a simple
annual fee disclosure statement to be provided by financial advisers to new clients to enhance
consumer understanding of the service and value provided by their adviser. The FSC advocated
that such a measure would underpin an opt-out renewal framework thereby balancing the cost
with the consumer benefit.

However, in the context of an opt-in framework clients and advisers will be faced with an
inflexible, extensive and complicated obligation that may result in unintended consequences for
clients and additional costs for advice businesses consequently resulting in higher advice costs.

The FSC does not support the retrospective application of the Fee Disclosure Statement to
existing advice clients on the basis that consumers already receive ongoing fee disclosure
(albeit produced by product providers like superannuation funds).

The law presently contains fee disclosure requirements including ongoing disclosure (see
below) such that the proposed detailed Fee Disclosure Statement requirements will be an
additional disclosure requirement and therefore a duplication of costs for advice consumers.

Fee Disclosure requirements

Requirement When provided | Provider

Financial Services Guide
Required to include disclosure on fees an adviser will/can
earn directly from a client and related parties.

When giving advice

Licensee/adviser and
AFSL Product provider

Statement of Advice

Required to disclose all fees earned by the adviser, whom
they are paid by and for what - including any conflict of
interests

When
advice.

giving personal

Licensee/adviser

Product Disclosure Statement
Required to disclose the fees the client will pay for investing
including any advice-related fees which may be debited.

At the point of investing.

AFSL Product provider

Periodic Statement
Required to disclose f ees debited from
balance (where the advice and product fees are unbundled).

Generally quarterly for
managed investment
schemes and wraps.

Generally semi-annually
for superannuation funds.

AFSL Product Provider

Industry standard: FSC Standard 19:

Advice Fees in Superannuation

All advice fees charged to a superannuation account must
be separately itemised as an céadcwirvi amd
appear on all superannuation periodic statements.

Ongoing advice fees
charged

Licensee/advisers
facilitated by
Product Providers.

ASLF
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Interaction of Opt-In with other Government initiatives

The Gover nment &swill pMoviBeufyrteer corBirer protections against the passive
payment of fees for advice services never received. Although perversely, Intra-Fund Advice®®
will legislate that superannuation funds may charge superannuation members a bundled and
non-transpar e nt advice fee under t heThd 6 submitothat thisad mi ni s
measure is counter to the policy objectives of the FOFA reforms and in fact codifies the cross-
subsidisation and payment of ongoing fees by consumers from their retirement savings for a
service they may never access. All other client-directed advice fees must be charged to the
superannuation member as a fee for service in the same manner that FSC Standard 19 applies.
Once all membersé monies are moved to the MySuper environment by 2017 all existing
commission payments which are the contractual rights of advisers will cease unless the client
has specifically authorised those payments to continue from their MySuper account.

Practical challenges

Further, the FSC considers that there are a number of practical challenges with the prescriptive
requirements for the content of the fee disclosure statement. This includes:

a) With regard to s962H(2)(c)-(f) it i s uncl ear what l eve
intended to be provided to a client regarding the service agreed to be
provided and those actually provided. Given the details of the service
agreement will have been articulated at the commencement of the
arrangement entering into ongoing fees, it is likely that the service promised
will have been delivered as agreed. i Det ai | so0 i mplies minuti
akin to itemisation (for example, itemised phone calls, emails and
attendances with details about when they were received, what was
discussed etc.). Thi s | evel of i dexuira igreaseod wi ||
systemisation (in the form of databases or customer relationship
management system) and consequently result in far greater costs of advice
that will inevitably be passed on to consumers;

b) It is onerous and unlikely to be useful to specify in the notice, the services
that the fee recipient anticipates that the client will receive during the next
12 months (section 962H(2)(f); and

c) Further, the reforms include scope for expansion (or reduction) of the
content of the Fee Disclosure Statements without providing further clarity
on their application. For example, 962(H)(2)(g) indicates potential scope to

12 Superannuation Legislation Amendment (MySuper Core Provisions) Bill 2011

13 |ntra-Fund Advice is advice provided by a superannuation trustee on advice topics limited to the beneficial interests of the
member in that superannuation fund.
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i nclude 6det ail s of ot her proscribed

indicates that under certain circumstances (generally or in a particular
situation) that additional or less information may be required to be reported.
For licensee providers to be able to comply with (that is implement) the Fee
Disclosure Statement, it is necessary for them have a full understanding of
all the legal requirements to be imposed (at least initially). Given the
examples above and the fact the regulations are still unknown, it is unclear
what additional data requirements may need to be contained in the Fee
Disclosure Statements and what the specific circumstances are where
additional information may be required such that appropriate business rules
can be designed and built.

Recommendation 5

The FSC recommends that:

T

The word 6det ai 9620 (2XQ b (® beramended from
Adet aiol s66 nf oorrmafitsi uomndar y o

s962H(2)(f) be deleted on the basis that the services to be provided
as agreed in the ongoing fee arrangement will be the services the
client is entitled to receive (as per s962H(2)(e)).
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2.3 OPT-IN OTHER RECOMMENDATIONS (TECHNICAL ISSUES)

The objective of the Opt-In mechanism at its foundation is to ensure consumers who are paying
ongoing fees to advisers are aware of those fees and continue to be happy to pay the fees in
return for the service they are receiving. Flexibility in the manner in which the consumer is
informed of the fees and is able to confirm they are happy to continue to pay the fees is critical
to ensuring that on balance, the cost of this protection is commensurate with the benefit it
proposes to deliver consumers.

The Ministerds policy posi hasleenstateditotbe asélipast ds t o t h

firhere will be significant flexibility in terms of how advisers are able to discharge the opt-in
obligation. One way for an adviser to renew their services, would be to raise the matter in a face
to face meetingsé .

There will also be flexibility in how advisers construct the disclosure and renewal notices, and the
method by which clients can opt-in. For example, the fee disclosure statement is not intended to
be complex or lengthy and could be as simple as one page.d*

The consumer benefits of the Opt-in measure can be further enhanced by correcting a number
of operational inefficiencies in the legislation which make the measure inflexible and have the
potential to increase the cost of advice for consumers.

2.3.1 Application of the Obligations

The principle of the Opt-In obligations is that it applies when an ongoing fee is charged for a
period more than twelve (12) months®. That is, the obligation is not intended to capture a single
annual charge. However, the Bill contains no measures to support this statement. The Bill states
in section 962A(1)(c) that the obligation applies to arrangements where a fee is paid during a
period of twelve (12) months or more®®.This is presumably just a drafting anomaly.

Treasur yods'®thoRC esatenthe two different application terms:

AThe obligations become relevant I2oonthsicgmaredg | fees w
an ongoing fee arrangement is to remain in place for a period longer than 12 monthsé . o

Given the current drafting of the Bill, a one (1) year, twelve (12) month, ongoing fee, where an
advice client agrees to pay an ongoing fee for service will trigger both the Fee Disclosure

14 The Hon Bill Shorten MP, Media Release 127, 29 August 2011
5 Corporations Amendment (Future of Financial Advice) Bill 2011 Explanatory Memorandum paragraph 1.7 and table summary of
the new laws, page 6
16 Ibid, paragraph 1.12 page 8 mirrors the Bill section 962A(1) (c)andsaysiif or a period of 12 months or more
7 Treasury Submission, Parliamentary Joint Committee on Corporations and Financial Services, 25 November 2011, paragraph 22,
page 4.
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Statement and Renewal Notice. Clarity on the terms of the arrangement are important,
particularly because of the addition of the broad Anti-avoidance measure.

Recommendation 6

The FSC recommends the legislation be amended such that the Opt-In obligations clearly
state and apply under terms of fee arrangement where a fee is to be paid ongoing for a
period longer than twelve (12) months.

Payment by Installment

An installment fee arrangement can be the subject of a carve out from the ongoing fee

arrangement requirements (s962A(3)). To be covered by the carve out, a number of
requirements must be met. A fundamental aspect of this relates however to what is meant by
farrangement o in the context of w fketarrangemera n A ong
referred to in s962A(3), is the arrangement that would, but for the carve outs, be an ongoing fee

arrangement. This would not be the arrangement to provide advice for a set fee, but rather the

arrangement to pay for that advice over time (ie 12 months or greater). This is a difficult

concept as it is necessary under s962A(3)(d) that the fees payable under the terms of the

arrangement have to be reasonably characterised as relating to personal advice given to the
relevant person fAibefore the arrangement is entere
that the legislation is envisaging a complex two step process in setting up the arrangements.

The first step would be that the adviser agrees to provide personal advice (and then provides
that advice) for a fee that is agreed to and payable at that time by the client. But at that stage
there must be no arrangement to pay that fee over a period of 12 months or greater, because
that would mean you could never comply with s962A(3)(d) which seems to require that the
ongoing element of the arrangement be entered into after the giving of the advice. It could not
be realistically suggested that the adviser would provide advice with no agreement that a fee
would be paid, when the adviser will have no basis to be compensated for advice after the
banning of commissions, other than via the agreement to pay the fee. However, because of the
terms of s962A(3)(d), at this stage there could be no ongoing fee arrangement, ie no agreement
that a fee will be payable over 12 months or more.

The second step would then seem to be that once you have passed the first step and provided

the advice, a second element of the arrangement is entered into namely an arrangement to

have the fee in effect extended DbThis willtrern invoMee EM c
payment over a period which on the basis that it is 12 months or greater will normally be an

ongoing fee arrangement unless the carve outs in sS962A(3) apply.

It seems that if you enter into the arrangements in one step, i.e. the adviser and the client agree
that the adviser will provide advice for a fee payable over a period of 12 months or greater, and
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the adviser then provides that advice, you could never satisfy s962A(3)(d) so that arrangement
will always be an ongoing fee arrangement thus invoking the fee disclosure and more
importantly the opt in renewal requirements. If this is a correct reading of the legislation, then it
would require a very technical and cumbersome procedure for the adviser to enter into the
contractual relationship with the client in order to avoid the arrangement becoming an ongoing
fee arrangement.

Recommendation 7

The FSC recommends the remove the requirement in s962A(3)(d) for the personal advice
to have been provided before the arrangement has been entered into.

2.3.2 Issuing the Fee Disclosure Statement and Renewal Notice

The legislation governing the Fee Disclosure Statement provision is prescriptive and creates an
inflexible timetable within which advisers must provide clients with the annual fee disclosure
statement. The Bill requires that annual fee disclosure statements fimustd be given within 30
days after the 1 year anniversary of the commencement of the arrangement or the last
statement being issued (section 962G). Similarly, renewal notices must be given within 30 days
after the 2 year anniversary of the commencement or the last renewal notice.

The ability to 6givebd a Fee Disclosure Statement
means for ensuring:

1. the client receives the information;

2. the adviser is afforded the ability to explain the information provided; and

3. the cost of complying with this regulatory obligation is kept to a minimum.

The manner in which the Bill has been drafted how means advisers will only have the ability to
schedule annual review meetings with their clients with limited flexibility in order to meet these
obligations. That is, only those client meetings which are within 30 days of the anniversary date
when the client and adviser entered into an ongoing fee arrangement will enable an adviser to
6gived the client the Fedofixémeetinppsure Statement in

Where an adviser holds an annual review meeting with a client during month 11 of the

agreement at which a Fee Disclosure Statementisissuedand 6gi vendé to the cli e
the adviser 6s |he gdvitker wvolld be geguireddonre-issueTand 6gi ved t he
Disclosure Statement to the client again within one month post the 12 month anniversary of the
commencement of the agreement or of the last statement being provided in order to meet their

obligations.

Financial Services Council Ltd Level 24, 44 Market St +612 9299 3022 info@fsc.org.au
82080744163 Sydney NSW 2000 +612 9299 3198 fsc.org.au



Page| 34

In our view the Bill should provide reasonable flexibility to align the provision of the Fee
Disclosure Statements and renewal notice with advice/client practices such as an annual review
meeting.

Recommendation 8
The FSC recommends an amendment to:

$s962G t o r e mwithia aperod oft30daysbegi nni ng on t heami|scl osu

i nsert fiat | :eamds t annuallyo
$s962K to remove fimust, within a period of 30 days
and insert fiat | east once every two year so.

2330ptin in 6writingo

The Minister, Treasury and ASIC have stated in a number of different forums that the client
oughttobeabletoopt-i n t o an ongoing advice arrangement usi
means and this objective is supported by the FSC.

Despite the clear policy intent, the Bill does not enable this flexibility. We have previously
submitted that t he us e, whith ist ahterm definad inmthei lawitoday® conc e
should not preclude the use of any means, so long as the renewal can be recorded and verified.

For example, a renewal obtained via a recorded telephone conversation should be permissible
as this occurs in a range of client/adviser/product provider interactions at present. Further,
future developments of technology such as an Opt-in web (online) or smart phone application
forexample,aret oday precluded by the term Ain writingo.

Recommendation 9

The FSC recommends that the Bill be amended such that any recordable means of
capturing a consumer6é s d e c i ©pt-lm e pgemnissible by law and n o t i mi tjled t o
writ.ingbé

~

234Notices Agiveno versus fAsento

The Bill creates further inflexibility and confusion through the inconsistent use of the terminology
fgi veo and fsendo i n diseldswed statements and rerfeweal notees toi ng o f
clients.
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With regard to the Fee Disclosure Statement, advisers mu s t 6gived a fee discl
(s962G)and must O0sendd a renewal n o t(s962k(1))a mhe FSCe e di s
has previously sought clarity as to why the terminology is different and how the fee recipient is

to discharge the obligation.

Given the inability to charge fees if an adviser has have not given or sent the relevant notices,
these obligations should be clarified so that fee recipients can easily discharge their obligations
under the legislation. As the intention is to provide flexibility (and therefore lower the cost of this
legal requirement for consumers) where documents may be provided at a face to face meeting,
6gived i s appr oprpieats vl not svdnt tth e wrgathle td chagge fees df a client
has not notified of a change of address, and so it should also be appropriate to discharge the
obligation by fAsendingo the notice to the |l ast kn

Recommendation 10

The FSC seeks flexibility in the manner in which an adviser can discharge the Opt-in
requirements such that an adviser can fAgiveod and
the circumstances rather than the prescriptive form of the Bill.

2.3.5 Adviser grace period on termination

Additionally, the legislation creates further inflexibility where a client terminates an ongoing

arrangement (by direction or by omission). On the current drafting of the legislation, the
termination is effective | mmeddi pteeliyodadnd otrh ardes i is®
the automatic payment arrangements with product providers. This grace period is a period of

time that enables the adviser to:

a) Inform the client of the arrangementods te
b) Inform and instruct any third party to cease payments for fees for advice
services;
c) Enable the third party to action/administer the cease payment instructions;
and
d) Enable the third party to action/administer the disabling of the service.

The above steps may not be able to occur automatically on the day the client terminates the fee
arrangement, whether by direction to the adviser or by omission in responding to the Opt-In
renewal notice in the time afforded them by law. As such any adviser, even one who is diligent
and with access to the best systems and processes, may still fall foul of section 962P through
no fault of their own, resulting in the breach and triggering a civil penalty.
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Example 1:

A clientds ongoing fee arrangement has been t
The client was paying the ongoing fee from their bank account by a direct debit authority

put in place by the client. The adviser sends a letter to the client and the bank on 18 July

2014 to stop the advice fee payments (note the adviser is not authorised to instruct the

bank to stop the payments from %ohdly20l4jteent 6 s b a
bank pays the adviser one monthos advice fee
the bank is unaware that the client has terminated a service with a third party (in this

case the adviser).

Is the adviser in breach of section 962P which states that the fee recipient must not
continue to charge an ongoing fee?

Example 2:

A clientdés ongoing fee arrangement has been t
The client was paying the ongoing fee from their superannuation account by an authority

put in place by the client. The adviser sends a letter to the client and the superannuation

fund on 18 July 2014 to stop the advice fee payments. On 19 July 2014, the
superannuation f u n d pays t he adviser sdme mmarhteh 6l i adc
superannuation account because the superannuation fund is yet unaware that the client

has terminated a service with a third party (in this case the adviser) because the
superannuation fund also needs time to administer the cease payment instructions from

the client/adviser.

Is the adviser in breach of section 962P which states that the fee recipient must not
continue to charge an ongoing fee?

Recommendation 11

The FSC recommends that the Bill be amended to provide the adviser a 30 day
administrative 0 givibperaltypevisiomsl 6 f r om

2.3.6 Cure

It is not clear under the Bill how a breach can be cured. For example, if there has been a failure
to provide a notice, it is not clear how an adviser then reset the relationship so that the adviser
can start charging fees and providing services again. For example, does the commencement of
a new ongoing fee arrangement restart the relationship? Or issue of applicable disclosure
documentation, like the reissue of a Renewal Notice?
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Recommendation 12

The FSC recommends that the Bill clearly state the process for the cure of a breach of
the Opt-In obligations.

2.3.7 Transitional arrangements on the death of a client

It is not unusual for a single family member to enter into an advice relationship and for that
adviser to address estate planning issues. The client may well indicate to family members that
on the client's death, the family should contact the adviser for assistance. To avoid disruption to
those arrangements when the client dies, we submit that the law should allow a short term
transitional period, during which time the estate of the deceased client and other family
members, such as the spouse and any dependants, can be treated as falling within the ongoing
fee arrangement established by the deceased client. Otherwise, an adviser may be prevented
from assisting family members on the death of the client unless those family members enter into
a new ongoing fee arrangement. This appears harsh in the circumstances and is likely to be
contrary to the wishes of the client. A period of six months is recommended in the following as
this is consistent with the processing of estates (to probate for example).

Recommendation 13

The FSC recommends the inclusion of a new interpretation provision in s962 along the
following lines:

"For the purposes of this Division, if a client who is a natural person dies, the client's
estate and any dependants of the client are taken to be the client during a period of six [6]
months following the death of the client."
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CHAPTER 3: ANTI-AVOIDANCE

The purpose of s965, the anti-avoidance provision, is to ensure that no part of Part 7.7A is
undermined.

The Anti-Avoidance measure was introduced to Parliament on 13 October 2011 as part of the
Bill'® at the same time the industry was responding to the new measure which was only issued
for the first time for public consultation as part of Bill 2.*°

The industry has a number of concerns about the operation of the Anti-Avoidance measure
complicated by lack of consultation on the measure, given the measured s i n ¢nIBill $ and n
subsequent changes in Bill 2 tabled in Parliament.

3.1 Scope

Further, the scope of the application of section s965 is complicated by the uncertainty regarding
how this provision interacts with any arrangements already entered into (or entered into prior to
1 July 2012) and with any grandfathering provisions which the Government may provide.

Specifically, the wording of s965 does not exclude existing arrangements which may
inadvertently capture legitimate, and legally binding, arrangements already entered into. The
problem is that the provision applies to the carrying out of a scheme without clearly indicating
that schemes commenced before a specified date or grandfathered, will be excluded from the
application of the section.

Recommendation 14

The FSC recommends that it is essential that the application of the anti-avoidance
provision is amended to confirm that it only applies to arrangements or schemes entered
into prospectively, from the effective date of the legislation.

The applicability of anti-avoidance provisions in the context of legislation such as the GST Act or

Il ncome Tax Assessment Act requires, broadly a ne:
for the purposes of the relevant legislation) in relationtotherel evant fAschemed (al so
the purposes of the relevant legislation).

However, the proposed anti-avoidance provisions contained in the FoFA Bill do not require any
type of benefit to be derived in relation to the scheme (not defined for the purposes of Division
6). This is not consistent with the threshold conditions typically required before an anti-
avoidance provision will apply in the context of other legislation. Moreover, the scope of other
anti-avoidance provisions are appropriately limited to a benefit relevant to the subject matter

18 Corporations Amendment (Future of Financial Advice) Bill 2011

19 The Corporations Amendment (Further Future of Financial Advice Measures) Bill 2011 was issued for public consultation on 28
September (submissions were due 19 October 2011).
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regulated by the relevant legislation e.g. tax benefits are required before the anti-avoidance
provisions of the Income Tax Assessment Act are triggered.

We also note that no guidance is provided regarding the factors to be taken into account when
determining whet her fdaraprpose(thatis sot ihcelendl® o lpaid pors efit e st
satisfied.

It is also not <cl ear tforawlrposethapienotsncidental)iican béd s ol e 0
attributable e.qg. is a relevant purpose the purpose of any relevant tax adviser to a licensee?

Anot her key term fAschemedo remains wundefined ther
unclear howthe i s o | dob a porposdi(that is not incidental)otestwor ks i n rel ation toc
schemeo. | f the scheme can be broken daowen into
components, and the purpose test applied to any of those parts, it is unclear how the purpose

test is truly a i s o | efdr a purposé (that is not incidental)o test when the element can be
satisfied in relation to an arbitrarily deter mine
the anti-avoidance provisions should apply only where the scheme attempts to circumvent the

policy objectives of Part7.7A.

These policy objectives should be identified in the relevant Explanatory Memorandum ( A EMO )
However, both EMs are brief and do not afford any clarity as to the purpose and scope of the
provision.

The provision is exceptionally broad and appears to cover possible future application of the
Part.

Recommendation 15

The FSC recommends that the Explanatory Memorandum(s) be amended to provide
clarity to the industry regarding the application and scope of the Anti-avoidance
provision.

Following is the industryd s r e ¢ o mmgavided to iTreasury regarding the Anti-Avoidance
provision in its submission in response to Bill 2 which Treasury did not receive before the Anti-
Avoidance provisions were tabled in Parliament:
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Recommendation 16

The FSC recommends the anti-avoidance provision should be amended so that it
captures:

(a) A scheme;

(b) In relation to the provision of personal advice to retail clients

(c) With a sole or dominant purpose

(d) To avoid the application of Division 2 of Part 7.7A in relation to the

personal advice (but for permitted exceptions).

AND
(e) A scheme;
() In relation to remuneration that is likely to conflict advice to a retail
client;
(9) With a sole or dominant purpose
(h) To avoid the application of Divisions 4 & 5 of Part 7.7A in relation to

the remuneration (but for permitted exceptions);

AND
() A scheme;
()] In relation to charging ongoing fees for personal financial advice
(k) With a sole or dominant purpose
() To avoid the application of Division 3 of Part 7.7A in relation to

charging ongoing fees (but for permitted exceptions).
Importantly, section 965 should not apply to any matter for which there is:

i a carve out in Part 7.7A,
ii. grandfathering;
iii. carve out in regulations;
iv. ASIC relief.
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CHAPTER 4: BEST INTEREST DUTY

The foundation measure proposed in the Future of Financial Advice reforms is the introduction

of a d&ébest which amsdoselewté thalindustry to a profession by imposing a legal

obligation on all financial advisers will have ale g a | obligati on tnresslfratce t hei
and above their own.

This Obest i mbieed with tarsother key tefgrm the removal of conflicted adviser
remuneration structures 1 together ensure the highest level of consumer protection. Central to
the FSC6s position in relation to t hfimdapentalposed

principle that clients who do not seek or receive ongoing advice or services will not (and should
not) pay for them.

The Financial Services Council supports the imposition of a positive statutory best interest duty

on advisers to act in the best interests of consumers when providing personal advice to retails

clients and to give priority to the interests of those clients in the event of a conflict of interest. In

line with ot her professions and t he introduction of
jurisdictions like the UK and USA, the duty not should not be so broad as to impose a duty

higher than any other profession or occupation in Australia or internationally.

The FSC has made numerous submissions to Treasury regarding this fundamental and
significant measur e. Specifically the FSC has ad
interests dutyo (to mean t hat shintdrestsiadther cliantancadvi ser
to give priority to the interests of the client in the event of a conflict of interest) in order to

provide consumer and advisers with certainty.

Without a clearly defined best interest duty with appropriate clarification in the law and guidance
outlined in the EM, advisers can meet all other FOFA requirements yet still be open to pernicious
law suits. Without a defined duty and non-exhaustive conduct steps, Professional Indemnity
( 10 Insurers will become cautious for years (whilst the new duty is tested in the courts) during
which time T costs of Pl cover will remain high (higher than current costs) thereby increasing the
cost of advice for Australians without any commensurate consumer protection.

4.1 Summary of the Best Interest Duty

In summary, to comply with the duty, a provide must:
A Act in the best interest of the client (s961B(1));

A Comply with 7 broad principles based steps conduct requirements (s961B(2));

A Take an additional (ftatch all) conduct step which would reasonably be
regarded as in the clientdés best interest &
of expertise and exercising due care (S961E);

A give appropriate advice (s961G), i ncl uding continuing to cor
clientdo and Aknow your producto
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A provide additional disclosure requirements (s961H); and

A prioritise the interests of the client where the provider knows or reasonable ought
to know before the interests of the:

0 advice provider;
0 licensee or authorised representative; or
0 associate of the provider; or

0 associate of the authorised representative or licensee.

4.2 Best Interest Duty and Reasonable Steps

We note that section 961B(1) of Bill 2 imposes the general obligation on the provider without
defining the duty. The ambiguity of the duty is further complicated by conduct step (s961E) and
which hinges on the adviser acting intheclient& O6best. i nteresto

The duty is supplemented by s961B(2) which sets out a series of steps i essentially a process,
which the FSC largely welcomes except for s961B(2)(g) which leaves the steps open-ended
thereby creating ambiguity about other reasonable conduct/steps a provider must take in order
to comply with the duty.

Moreover, whilst the steps in s961B(2) are largely congruent with, they are additional to the

duty an adviser owes their client under common law fiduciary obligations (profit and conflict

rules) and at contract law (and torts). As such advisers will operate under a number of, each

slightly nuanced, disparate | e g a | Obest i nt er addsttd theocbnpiexityaand ons wh
cost of the regime.

Mor eover, given that the term fAbest interestsodo apg
52(2)(b) of the SIS Act and Section 181 of the Corporations Act there remains the potential for

some degree of confusion or for incorrect assumptions to be made regarding its meaning in this

context. Alternatively, the courts may interpret the duty on the outcomes of the advice process

that i s as a fibest adyvi c andmposbibleiagdauhreasonable teshforc h i s
an adviserto defend butalsoc ont rary to the Governmentdés stated

ithe focus of the duty should be on how a person h
outcome of T hat actiondo.

% Fyture of Financial Advice Information Pack 28 April 2011, page 12.
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Recommendation 17

The FSC recommends that the Bill be amended to define the obligation so that a provider has
reasonable certainty in relation to what they must do to comply and so that it offers simplicity and
clarity in relations to the interpretation, practical application by licensees and advisers but also

for enforcement and the courts.

Both Government announcements in April 2010 and April 2011 stipulate that the best interest

duty would include fAa reasonable steps qualificat

reasonabl e steps to dasncdh afiragree tnhoet deuxtpyedct ed t o base

on an assessment of every sinffle product availabl

Notwithstanding this, Bill 2 does not provide a reasonable steps defence. An advise provider will
have significant practical challenges in positively proving, as required by the provisions, that the
provider ifbased all judgements in advising the
(s961B(2)(f). It would also practically challenging for the provider to positively prove that the
provider had Ataken any other steps that woul d
interests of t he Asthésetwd abligdtiend &el ridri-eXhastve and involve
interpretative professional judgement which reasonable minds may differ in their interpretation.”

The FSC submits that s961B(2)(f) i (g) as drafted place an unreasonable duty of proof on a
provider. If these duties were drafted conversely, to read what a provider must not do, this
would enable identifiable allegations to be made and the provider would then be able to know
which reasonable particularity the nature of the allegation and what they must refute in the event
of failure. This is a well-established common law requirement® under which other professions
for example operate under.”

Recommendation 18

The FSC recommends that s961B(2)(f)-(g) be amended and conversely drawn. See
recommendation 19 below.

Moreover, the relevant statutory standard to be observed should be determined by reference to
the tasks or conduct that the financial adviser is engaged to perform. In a statutory context,
some judicial recognition of this principle is reflected in decisions such as Vines v ASIC [2007]
NSWCA 75 in the context of directorés duties.

2 Fyture of Financial Advice, Information Pack 28 April 2011, page 12

22 Eyture of Financial Advice, Information Pack 26 April 2010, page 5

B see Appendix 2 to the Financial Services Council Submission to the SEC January 2012.
24 Kirk V Industrial Court (NSW) (2010) 239 CLR 531 at 557.

* Op Cit.
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Further, the duty(s) as stipulated requires an adviser not only to consider all products available
in the market, but to consider products in respect of which the adviser may not be licensed,
authorised or competent to assess and or recommend. We do not believe that was the intention
of the previous policy statements made by the Government.

4.3 Scalable advice

The FSC strongly believes in the value that quality financial advice delivers to all Australians
who receive it as well as to the Australian economy. KPMG Econtech research commissioned
by the FSC showed individuals with a financial adviser saved an additional $1,590 each year
(after the cost of the initial advice) when compared to a similar individual without a financial
adviser. These savings equated to an additional $91,000 upon retirement for a 30 year old
Australian.®® The KPMG Econtech research also found that if an additional five per cent of
Australians received financial advice, national savings would increase by $4.2 billion (or 0.3 per
cent of GDP) by 2016-17.

Given the significant value advice delivers, the FSC strongly supports a scalable advice
framework that results in financial advice that is more accessible and more affordable for more
Australians. However, to achieve this, a fundamental principle of the scalable advice framework
must be regulatory certainty and clarity for both licensees and financial advice providers. The
financial advice industry must be able to have confidence in the regulatory framework. Providers
of advice and their clients should be able to limit the scope of the advice service to be provided
by agreement. This clarity will enable clients to better select the advice level they desire and to
better manage the cost which they will pay for advice.

An ability to legally limit the scopeofana dvi s er 6 s 4, withautdimiting reoit contracting
outtheirl egal i 6besé& st 6irdientt will ehsore thah rmore Australians are able to
access advice. That is, the ability to access more affordable piece by piece advice from a
financial adviser legally able to provide it.

The FSC haswel comed t he @Gentienrtnprogidetgieater access to affordable
advice for more Australians.

"The delivery of scaled advice is critical to achieving the Government's objectives of promoting
greater access to financial advice. This Government is committed to providing advisers with
certainty of how to provide this form of advice in a way that meets their regulatory obligations,'*’

However, the FSC notes that the only type of scalable or piece by piece advice an Australian
consumer will be able to access will be limited to Intra-Fund Advice (see chapter 6.4) provided
by a Superannuation trustee (or related advice licensee) and the advice will be limited to the
superannuati on member 8s account only.

% KPMG Econtech, Value Proposition of Financial Advisory Networks Update and Extension, 2011
"Minister Shorten MR164 fl mproving Access to Simple Financi
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Whilst this type of scaled advice may enable more single issue advice to be provided to
Australians limited to advice on their specific superannuation (fund) interests only, reforms have
fallen short of delivering the outco me s Aust r al i ahich is to teeciweenonscenflicted
advice by a professional financial adviser acting in their best interest.

iThe Government has acted to remove the regul a
forms of financial advice by ensuring that financial services providers, including financial

planners and superannuation funds, can provide single issue or 'scaled advice' while still

meeting their regulatory obligations. The provision of scaled advice will increase access

to advice and open up new consumer segments to the industry®®o .

Contrary to the Mi n amnsltoeothér professioas, asnBdl 12 tdoes not permit an
advisertoact on t he c | inerddeditpermitrthe tlienuand the@dviser to agree on

the scope of advice subject matter whilst still acting in the best interest of the client, Bill 2 has

faledtocr eate a | evel playing fi el d?®fThecrediiomtofraer f or 1
separate class of advice r el auperahnuation fuad (knewm bsentrédfandi nt er e s
advice) will therefore give rise to regulatory arbitrage and an uneven playing field between financial

advisers regulated under the FoFA reforms and superannuation fund trustees and related service

providers.*

Clear express statutory recognition of the ability to scale or scope the advice subject matter is
what enables an adviser to focus their advice investigation to the area(s) the client has
identified, instructed or agreed they want the advice to address and therefore curtail the cost of
providing the advice.

Example 1

Client contact their superannuation fund and says they have won $10,000 and asks if

they i ¢ put the moneyinmysuper 6. The superannuation fund
proposed Intra-Fund Advice measures to provide the client with personal advice.

However, the superannuation fund is not permitted to consider advising the client on

matters beyond the memberds superannuation fun
superannuation fund responds that yes, the client can put the money in their super fund,

despite the fact the member may have credit card debit or a mortgage or other financial

needs.

Outcomes: the client has received legally complying Intra-Fund Advice which is single
Issue piece by piece (and paid by the client from their administration fees).

2 |pid.
* Op Cit.
% Op Cit.
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Example 2

This client this time goes to see their advice provider and asks the same question. They

Have won $10, 000 and ask if they fAcgoBip2ut t he
will require the adviser to consider and investigate ( make i nquiries) i nto
overall objectives, financial situation and needs before they can provide advice i even if

the client says that they only wish to consider that specific scenario i because the duty

rests with the advice to do so. It is also unclear what obligations an adviser may have

with the client once the advice is delivered. For example, the adviser determines that its

in the best interest of the client to use the monies to pay off their credit card debit. If the

client determines, regardless that they want to add the moneys to their superannuation

accountii s the adviser permitted to execute the ¢
determined that course of actionisnot i n the clientds best inter

Outcomes: The client will have received comprehensive advice which is in their best
interest at commensurate cost.

The examples above are simplistic in nature but highlight that the Best Interest Duty obligation
and the Intra-Fund Advice measures within Bill 2 and the MySuper legislation create two very
different advice regimes with two disparate sets of duties and no level playing field for the
different types of advice providers.

Further amendment is required to s961B(2) to expressly provide the ability to scale advice.
The FSC recommends the following amendments to the Best Interest duty which aim to provide

legal simplicity, certainty and enable scalable advice without compromising the legislative and
policy objectives.

Financial Services Council Ltd Level 24, 44 Market St +612 9299 3022 info@fsc.org.au
82080744163 Sydney NSW 2000 +612 9299 3198 fsc.org.au



Pagel| 47

Recommendation 19

The FSC recommends s961B(2) be amended as shown following in tracked form (to
the original in Bill 2 at present):

Proposed changes to Corporations Amendment (Further Future of Financial Advice
Measures) Bill 2011
1. Proposed s 961B(1):
& 6 m UThe provider must actinthe bestidd a3 Ga 2F GKS Of ASyi
2. Proposed s 961B(2):

a 0 H Subject to subsection (3he provider satisfies the duty in subsection (1), if the prov
proves that the provider has done each of the following:

(@) identified the objective, financial situation and needs of the client that wi
disclosed to the provider by the client through instructions;

(b) Identifiedthrough instructions, so far as is reasonably possible in the circumst:
existing at the time of the provision ofdladvice:

() the subject matter of the advice that has been sought by the client (whe
explicitly or implicitly); and

(i) the objectives, financial situation and needs of the client that w

reasonably be considered as relevant to advice sooghhat subject matter

(theOf ASYy i Qa NBf S)@I yi OANDdzradl yoS:

(c) GKSNBE Al ¢l a NBlFazylofe FLLINByaG Gr¢

circumstances was incomplete or inaccurate, made reasonable inquiries to
complete and accurateformation;

(d) assessed whether the provider has the expertise required to provide the client
on the subject matter sought and, if not, declined to provide the advice;

(e) if, in considering the subject matter of the advice sought, it wbeldeasonable tc
consider recommending a financial product:

(i) conducted a reasonable investigation into the financial products that r
achieve those of the objectives and meet those of the needs of the clier
would reasonably be considered a&tevant to advice on that subject matte
and

(i) assessed the information gathered in the investigation.
(3) The provider will not satisfy the duty in subsection (1), if the provider fails to:
(Fa) basetall judgments in advising the clientont®f A Sy 1 Qa NBf SgI

(bg) takenany other steghat a person with a reasonable level of expertise in the sut
matter of the advice that has been sought by the client, exercising care and t
NEIFNR G2 (KS wduldrbagandblbe dxpedatéedNdinave fal&#e
regarded-as—being—in-the best interests of the client AA ISy (G KS

circumstances.
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The expressionsér easonablagnd@ampepas emd Bl e aremawalsfinedig ajt i on 6
s 961C and s 961D respectively.
Proposed s 961E:
1KS o0Sai
L by
Sy daa
: : 5 Ot A Sy
GK-0— ad SLpe
Proposed s 961G:
G¢KS LINPPARSNI Ydzald 2y f & abiB@dkRSecadpiaSe llvé@A OS (0 2
expertise in the subject matter of the advice that has been sought by the client, exercising
OFNB YR KI @AYy 3 NB I NivouldRecauld reaséhalytconhdlude | A v a (0 Nz
that the advice is appropriate the client, had the provider satisfied the duty under section
ecm. G2 FOG Ay GKS o0Said AyaSNBada 2F GKS Ot AS
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4.4 Providing scalable advice via a computer program

The Bill as currently drafted will not allow personal advice to be provided by way of a computer
program and therefore does not allow for the provision of a broad scaled advice regime via the
internet.

The Bill and Explanatory Memorandum clearly contemplate facilitating the provision of personal
advice through a computer program. We welcome this initiative as we believe it will facilitate
low-cost limited advice that will be made accessible to a large number of Australians who may
not otherwise have been able to afford personal advice.

However there are a number of issues with the drafting that need to be addressed in order to
ensure that the provisions operate as intended.

The FSC submits that for more people to be able to access quality, affordable advice it is crucial
that advice be able to be provided through various mediums (including electronic). The current
drafting of s961(6) clearly recognises this. However the current best interests duty drafting only
allows advice to be scaled by the client which is not possible where the client is accessing
advice online through a computer program. Some of the issues include:

1 A computer program cannot comply with a broad undefined duty to act in the best
interests of clients. A computer program needs parameters by which to operate and
given it is not clear what this duty means a computer program will have no ability to
comply with it.

1 Where advice is being provided through a computer program, it must be possible for the
computer program to be able to scope the advice. Provided through various mediums
(including electronic) is crucial for more people to be able to access quality advice and it
is clear that the current drafting of s961(6) recognises this. However, the current best
interests duty only allows advice to be scaled by the client, which is incompatible where
the client is accessing advice online through a computer program.

A computer program needs to operate within agreed variables and permutations. So the
program needs to be able to specify what it C
provide advice on. As such, the provisions in all of section 961B need to only apply to

that limited scope of advice and nothing broader.

9 A computer program is unlikely to be able to determine whether any information entered
by a client is inaccurate. Nor can the program determined
financial situation and needs are incomplete. So we do not know how the obligation to
make inquiries to ensure the information is complete and accurate can be complied with,
particularly given the definition of Areasonahb

9 A computer will not always be able to determine whether it is reasonable to consider
recommending a financial product. Nor is it clear how broad a range of products the
computer program needs to consider to satisfy this obligation, which quickly becomes
unworkable if the program needs to take into account the various intricacies a number of
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products. To truly facilitate the provision of affordable limited advice that recommends
specific financial products through a computer program, we believe that the client and
the program need to agree that the product selection, if appropriate, will be limited to just
one or a handful of products.

1 A computer program cannot take any other step that would reasonably be regarded as
being in _the best interests of the client. The difficulty is further amplified by the
uncertainty around what i bleis determiningehe scote 0 me a n s
advice to be provided.

Recommendation 20

The FSC recommend inserting a provision making it clear that advice can be scoped by a
person providing advice through a computer program.
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CHAPTER 5: CONFLICTED REMUNERATION

We support the introduction of a prohibition of those monetary benefits that conflict advice as
outlined by Minister Shorten in the #AFuture of F
April 2011.

However, the proposed provisions are broad in their application and go beyond the scope of the
key policy objectives identified in that announcement, and in many cases will be
counterproductive to the achieving the desired objectives.

The breadth of the application of this legislation is compounded by the manner in which the
provisions in Divisions 4 and 5 are drafted. That is, the legislation does not stipulate what is
permitted and what is not, rather it is principles-based, casting a very wide net and establishes
statutory presumptions®® that certain benefits are conflicted thereby requiring the Licensee
(critically, not limited to an advice Licensee) to prove their actions are lawful.

Whilst we understand the intent behind this approach is to ensure beyond doubt that all
conflicted benefits are captured, the i mpact of casting so broad a n
which are neither conflicted nor paid to an adviser are also caught within the ban.

This principles-based approach will therefore necessarily give rise to significant compliance
costs and uncertainty.

To address these concerns, this submission outlines key amendments to enable Australian
financial services Licensees (such as fund managers and other product providers) to continue to
operate efficiently and with regulatory certainty without compromising consumer protection
outcomes.

5.1 Grandfathering Division 5

The FSC submits that appropriate grandfathering of existing arrangements is a fundamental
principle underlying the implementation of any reforms, particularly reforms that are as broad
and profound as these. We welcome the following comments made by the Ministers on the
second reading of Bill 2 in Parliament:

AFinally, while these measures around remuneration
to the industry and to individual business e s . 0

Further, the FSC welcomed policy announcements by the Minister via media release on 29
August 2011 acknowledging theiexi sti ng contractual iveioggoihgs o f al
product commissionsq restated againi n t h e Macond readiegroBdl 2 in Parliament:

31 BiNl2 EM, paragraph 2.16, page 27.
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fit is for this reason that existing trail commission books will be “grandfathered'. This means that
commissions from business entered into prior to the reforms can continue. Of course,
commissions on new business and clientsafter 1 July 2012 will not be allo

Grandfathering provisions applicable to Division 4 i Conflicted Remuneration, are contained

within Bil!/ 2 at a new section 1528. However, i n
provision expressly bans all monetary and non-monetary conflicted remuneration including
fexisting trail commi ssi onprinromlklely201@ whichisigivenrbg s s e nt

a product provider (fAplatform operatoro).

It is and has been industry practice that product provi der s (fApl atform operat
benefits to advice licensees. Therefore, section 1528(1)(b) expressly prohibits the giving of

benefits for arrangements (commissions) that exist prior to the commencement of this Bill. This

amounts to a retrospective ban on conflicted remuneration paid by platforms. This is
inconsistent with all previous policy announcements on this matter.

Further, in order to be effective, any grandfathering of existing arrangements will need to enable

a licensee, an authorised representative, or the representative of a licensee to accept these

beneftsi not si mply for the provider to be permitted
under the present grandfathering provisions).

Recommendation 21

The FSC recommends that s1528(1)(b) of Bill 2 be deleted to enable existing contractual
arrangements to be grandfathered.

The FSC also recommends that the Bill be amended to enable grandfathered benefits to
also be accepted by a financial services licensee, authorised representative or
representative of a financial services licensee.

Whilst it appears that regulations may be made to prescribe circumstances where these benefits
may continue to be given (grandfathered) under s1528(2)(a), the effect of section 1528(2)(b) is
to exclude an exemption for product providers payments ( i p| at f o r mbeiogoirdrodacedo r s 0 )

via regulation.

As a result, the only available mechanism to provide appropriate grandfathering of product
provider payments ( giatform o p e r a tisoviasaodlggislative amendment to section 1528 i
namely the deletion of paragraphs 1528(1)(b) and 1528(2)(b).
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Recommendation 22

The FSC recommends that grandfathering provisions which recognise all existing
contractual property rights (irrespective of the provider) should be expressly exempted
by legislation.

The FSC submits that similar contractual rights also exist for arrangements relating to volume
related payments between product providers, trustees, platform providers and licensees and
that these existing arrangements must be similarly grandfathered in light of these contractual
property rights.

Grandfathering provisions applicable to Division 5 T Other Conflicted Remuneration are
contained in section 1529. Whilst s1529 may grandfather these benefits given under an
arrangement prior to the commencement of this Bill, they are still caught by the ban because a
Licensee, including a superannuation fund does not have a corresponding grandfathered right
to 6acceptd the benefit (caught by the ban

Recommendation 23

The FSC also recommends that the Bill be amended in s1529 to enable grandfathered
benefits to also be accepted by a financial services licensee, authorised representative
or representative of a financial services licensee.
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5.2 Insurance-related provisions

The Government first announced a ban on up front and trailing commissions and like payments
for both individual and group risk insurance within superannuation in its Future of Financial
Advice policy announcements in April 2011. There were no corresponding recommendations
made by the PJC nor did the Governmentd itial introduction of the Future of Financial Advice
reform package in April 2010 contain any recommendation on banning commissions in
insurance.

On 4 August 2011, Minister Shorten made comments in an address to delegates at the FSC
Conference, that the Government was reconsidering the announced ban on risk commissions
inside superannuation and was more persuaded by the argument against the proposed
commissions ban in certain cases such as where there has been work by an adviser that had
gone into acquiring the product on behalf of an individual. The Minister stated that he did not
see the case for commission on insurance through default or group policies, but noted that he
was open to propositions around individually advised risk products in super.

The FSC has continually supported the principle that consumers should not pay for financial
advice services that they do not receive. Therefore, the FSC supports the measures to ban
commissions on insurance being paid by superannuation fund members where they are
members of a default fund (for example a MySuper member) and are therefore unlikely to have
received individual personal advice from a financial adviser on their insurance arrangements
within that fund.

However, the FSC does not support the measures contained in the second FoFA Bill before

Parliament that prohibit commissions on group

superannuation fund.

The FSC supports choice for consumers in how they pay for life insurance advice where they
make a choice to receive it i regardless of where and how the insurance policy is administered
and held. The FSC submits that commissions should continue to be permitted for financial
advice in relation to voluntary (6choi ce &ypcaoyar
inside a non-default superannuation fund)

This approach will ensure consistency across the market regardless of whether a consumer
proactively seeks advice about their life insurance needs through superannuation or directly via
an adviser. It will also ensure that members of a superannuation fund who seek to access
adequate levels of insurance appropriate for their individual circumstances are not
disadvantaged unnecessarily through increased cost and complexity of administration.

We acknowledge that the policy rationale for the measure to ban commissions on all group
insurance arrangements is based on an assumption that members with a group life policy are
likely to be disengaged and have not actively made a decision in respect of their insurance or
received individual advice in respect of their insurance options. However, we submit that the
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di stinction between Aindi vi du aéldwthinssupgranauatidrois
misconceived and will result in unintended consequences for superannuation members.

As previously submitted in the FSCbs response

legislation, many group insurance policies inside superannuation, which are not attached to a
default employer superannuation fund like MySuper will become from 1 July 2013, are able to
offer individually advised and tailored policies (including product types, sum insured, individual
underwriting etc.) under a single contract with an insurance provider via a group (master) policy.

This means that the individual member can receive a tailored insurance solution based on
advice from their financial adviser, but for efficiency reasons the trustee of the superannuation
fund holds a group master policy with the insurer under which each member applies for their
tailored insurance cover. These policies also ensure that members can receive the benefits of
i nsurance negotiated at a o6égroupd level, in

In other words, the use of a group insurance policy simply reflects the legal vehicle for the
delivery of insurance to members of a superannuation fund. It does not determine whether a
member has received individual advice and elected to make choices about their insurance
cover.

The definition of a group life policy for members of a superannuation entity in Section 963B(2) of
the Bill tabled in Parliament on 24 November 2011, captures arrangements outlined above
under the definition of group policy, creating an artificial distinction between:

0] A policy established within a superannuation fund, where the member has entered into
an individual contract with the insurance provider for each policy held but is administered
by the RSE (i.e. facilitates administration of the policy including premium payment). The
legislation allows commission to be paid on this policy.

(i) A master/group policy established with a fund, where the RSE trustee has entered into a
single contract with the insurance provider under which individual insurance provided to
each member who applies for cover is tailored and underwritten. The legislation does
not allow commission to be paid on this policy.
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Recommendation 24

The FSC recommends that it is critical that the insurance exemption in s963B(1)(b)(i) for a
group life policy for members of a superannuation entity does not capture master policies that
permit insurance cover in choice funds taken up by members on a voluntary basis where that
insurance is tailored to the needs of the individual member.

Section 963B(1)(b) should read as follows:

the benefit is given to the licensee or representative in relation to a life risk insurance
product other than a life policy for a member of a default superannuation fund (see
subsection (2)).

Section 963B(2) as drafted should be deleted
Section 963B(3) is amended to read as follows:

A life risk insurance product is a life policy for a member of a default superannuation

fund if:

@) the product is issued to an RSE licensee of a registrable
superannuation entity, or a custodian in relation to aregistrable
superannuation entity, for the benefit of a person or persons who are
members of the entity that is a MySuper product; and

(b) MySuper product has the same meaning as in the Superannuation

Industry (Supervision) Act 1993

The FSC is not recommending commissions be permitted in respect of superannuation
members who have default levels of cover and who do not seek or receive individual financial
advice specific to their needs. In this situation, the FSC supports the Government's policy
prohibiting commissions for default insurance, whether that insurance is provided through a
group policy or an individual policy.

However, we submit that this objective can be achieved whilst ensuring consistent treatment for
members of group master policies (that are provided tailored insurance solutions) and other
superannuation fund members.

Recommendation 25

The FSC recommends the definition of fAgroup |ife polic
in section 963B(2) could be expanded to include additional RSE provisions ensuring that non-
My Super RSE®s mu st not default me mber s i nto iflnsur an

remuneration is payable.
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COMPARISON OF THE FEATURES OF INSURANCE IN SUPERANNUATION

GROUP OFFERING IN
SUPERANNUATION

Default/MySuper

Choice/Group

INDIVIDUAL OFFERING IN
SUPERANNUATION

1 Employer/adviser determine

cover design

1 Memberis
defaulted/provided cover
automatically

1 Members may opt-out at
any time

1 Adviser/member determine
cover design (e.g. product
types, sum insured)

1 Member actively chooses to
take up cover

1 Member can cancel policy
at any time

1 Adviser/member determine
cover design (e.g. product
types, sum insured)

1 Member actively chooses to
take up cover

1 Member can cancel policy
at any time

FoFA Bill - commission cannot

FoFA Bill - commission cannot

FoFA Bill - commission can be

be paid be paid paid
1 Trustee is the owner of the policy 1 Trustee is the owner of the
Administrative efficiency for super fund policy

1
T Insurer covers the O6group of
1 Members can access group premium rates (i.e. lower than

individual rates)

9 Super fund can Successor Fund Transfer (SFT) entire

insurance offering

91 Super fund can update and improve insurance offering as
appropriate without the need for members to change policy

1 Super fund administration is
less efficient

9 Insurer only offers member
individual premium rate (i.e.
higher cost)

1 SFT limited because super
fund cannot amend the
individual insurance
contracts

T Members must
policy themselves

Financial Services Council Ltd Level 24, 44 Market St +612 9299 3022 info@fsc.org.au
82080744163 Sydney NSW 2000 +612 9299 3198 fsc.org.au



Page| 58

The following is a visual representation of the difference in structure of insurance policies available in
superannuation through a group master policy and individual policies.

A. GROUPINSURANCE a i SNJ L2t A0& Ay GKS &dzLISNI yydzr A2y U

B. ANDIVIDUALY ADVISED L2t A OA Sa KSt R Ay &dzZLISNI yydz GA2Y

Insurer - Member
Insurer - Member
Insurer - Member
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5.3 Division 57 Other banned remuneration

The Minister announced in April 2011% t h a t Aif structur al reforms i1

transpire, all conflicted remuneration, including volume rebates from platform providers to dealer

groups must cease. 0 Further t he Mi ni sti@rhewas wjuilt ebecl &

comprehensive ban, involving a prohibition of any form of payments relating to volume or sales
targets from any financial services business to a dealer group, authorised representative or
adviserso.

We are broadly supportive of the policy intent of Division 5 as described in paragraph 2.50 of
the EM. However, Division 5 is not limited to payments that are paid to a dealer group,
authorised representative or advisers (as previously specified by the Minister).

Instead this section is a broad principles-based ban on the payment of any benefit which is
determined by volume between any licensees and operators of custodial arrangements.

This Division has the potential to adversely impact the efficient operation of the funds
management industry i potentially putting it out of step with international markets and impacting
Australiads ability to compete as a financi

Further, contrary to our understanding of the policy intent, this Division appears to have a
number of unintended consequences, including:

@ The proposed ban captures platforms that do not seek to influence client
decisions in relation to financial products accessible through the platform;

(b) The definition of Afunds manager o
managers;
(c) ThetermfAvol-maeed s hel fonwhghtleentife divdsibn hinges

on is broadly defined on a presumption of any benefit determined by value
which captures many types of payments that are not shelf-space fees (as
commonly understood);

(d) Dollar based fees i the legislation does not exclude if | at 6 s hel
that are operational in nature as announced by the Government in April
2010;

(e) Volume rebates paid by fund managers with respect to pooled investment
vehicles appear to be banned for IDPS structures, whether or not they are
6reasonabl ebd, potentially <c¢creating
competitive advantage to mandate structures. As previously documented in
numerous FSC submissions to Treasury, bias to one investment
management structure will distort the market reducing market competition
and directly resulting in increased investment costs for retail clients.

3 Op Cit, page 9
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® To the extent that a rebate or discount is banned by this section, consumers
of these investments will no longer be able to benefit from the Platforms
passing on these rebates or discounts (through a credit to their investment
or superannuation account).

The policy announcements had stated that only volume based shelf space fees paid by a fund
manager to a platform provider (and any sharing of these with licensees and/or advisers) would
be banned.

The provisions are much broader due to the defi
operator o being simply referenced as | i ecmeesee to
to licensee payments. The application of the provision means that it may apply in much broader
circumstances than simply for fund managers to platform providers and does not just prohibit

payments for shelf space.

5.3.1 Application of Division 5
Defi ni ti on of fAfunds manager o

I n effect, the el ements of indecion®@ti(l) are suffidently o f Af u
broad to capture any financial services licensee or RSE licensee including for example an
insurer.

The definition would capture a licensee even if the licensee does not:
(a) Issue the product; or
(b) Manage the product.
The definition would capture a licensee even if the product is not:
(a) A managed fund; or
(b) Any other kind of investment product.

For exampl e, the defi nit donoludeod finafdiau pladrer wimaie ager 0O
arranging for an insurance product to be issued to a client. The insurance product would be
Aithe funds managerds financial producto because t
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@)

(b)

Recommendation 26

We recommend that s964 should define the terms used in s964A as follows:

ifunds manager o means the issuer or
available through a custodial arrangement, excluding an issuer or manager
who is in the same wholly owned corporate group as the platform provider

Afunds manager6s financi al productso
the funds manager that are held by or through the custodial arrangement
by or on behalf of retail clients .

5.3.2 Definitionof i v o | thased shelf-space f eed

Because

Y

the definitions of Afunds manager o

payments seem to fall within the ban:

(@)

(b)

(©)

(d)

()

(f)

A payment by a financi al pl anner
for information on products, where the payment is on a per-product basis;

(t he

A payment by a product issuer to its own service provider who runs the

i ssuerds own electronic applicati
number of products available or the number or value of products issued;

ons

AfAr et ur n @aynbeatrbg & fuid manager/bank to a superannuation
trustee of the investment returns or interest on funds placed with the funds
manager/bank for management (as these payments are benefits that are

necessarily volume-based);

A payment to an administration service by a financial planner who uses th

e

and

i f

nr

pro

service to keep track of the investments

Payments between entities in the same wholly-owned corporate group,
where several such entities are involved in providing the platform and

underlying investments.

The payment of insurance benefits by a life company to a superannuation
trustee where the trustee has a group life policy or a life policy for a member

of a default superannuation fund;
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Recommendation 27

The FSC recommends that shelf space fee be defined. The Definition should not be
simply any benefit determined by value or number of financial products which effectively
catches all benefits including genuine permissible payments.

Currently, the ban applies wher e any payment is received by the
Aifund manager 0. However, the ban should only appl
benefit through to the licensee/representative as that is the conflict the Government has

explicitly sought to address. The policy position on this matter has always aimed to only prohibit

volume based shelf space fees that are paid to or shared with advisers or their licensee.

Recommendation 28

The FSC notes that Division 4 effectively bans conflicted remuneration being paid by a
product provider, like a platform operator and from being received by a adviser/licensee.

Therefore the FSC recommends that the prohibition in Division 5 section 964A should be
amended so that it only applies to a platform provider paying or sharing a volume based
shelf space fee with a licensee or representative who provides advice to retail clients.

As stated previously, section 964(1) of the legislation has the potential to catch general
insurance and life risk insurance payments which fit the broad definition of a volume based shelf
space fees. This ban is contrary to announced policy in the April 2011 announcement where the
Government stated that the ban on volume®payments

Recommendation 29

The FSC recommends the definition applicable to s964A be expressly narrowed to a fund
manager and platform/custodial arrangement.

Alternatively, the FSC recommends life risk and general insurance should be carved-out
from the ban on volume based shelf space fees (similar to the carve-out for conflicted
remuneration).

In addition, we have significant concerns with the workability of subsection 964A(3)(b) in terms
of being able to determine whether or not a MAben
ef ficiencieso.

See section 5.3.5 for a detailed explanation of our concerns with this qualification.

3 Op Cit, page 10.



