I ESA

Investment & Financial Services Association Ltd
ACN 080 749 163

20 May 2009

Mr Phil Khoury

The Navigator Company Pty Ltd
C/-Financial Ombudsman Service
Melbourne VIC 3001

Email: phil.khoury@thenavigator.com.au

Dear Mr Khoury
Re: FOS Proposed Terms of Reference — IFSA Comment on Submissions Received

We note that IFSA provided you with a submission in response to the Proposed Terms of
Reference and in accordance with Clause 14.2(c) of the FOS Constitution (the Constitution)
on 20 April 2008.

In accordance with Clause 14.2(d) of the Constitution, the submissions received by FOS
(including IFSA's) were published on the FOS website and individuals or organisations were
given 30 days to make a submission in reply. The following comments provided by IFSA
constitute such a reply.

We also note that the Constitution sets out that the following process is to be followed after
submissions in reply are received:

1. The Directors shall consider the submissions and, if they are unable to resolve any
outstanding issues, they shall refer the submissions to an appropriate qualified
independent person appointed by the Directors (Clause 14.2(e));

2. Within 30 days of the referral, the independent person shall consider the submissions
and make a recommendation to the Directors as to whether the Proposed Terms of
Reference should be amended (the Recommendation) (Clause 14.2(f);

3. Upon receiving the Recommendation, the Directors shall meet to consider whether or
not they approved the Proposed Terms of Reference or whether the Proposed Terms
of Reference should be amended in accordance with the Recommendation (Clause
14.2(g)).

The aforementioned requirements were advocated by IFSA as one of the key preconditions to
IFSA member support for the FOS Constitution.

IFSA’s comments on submission received

We have had the opportunity to review the 37 submissions received by FOS and have
formulated a table (Attachment A) which provides a summary of the major concerns
contained in the submissions received.

Our review of the FOS member submissions identifies a consistency in the concerns raised
and, in particular, a lack of support from FOS members who fall under the Investments, Life
Insurance and Superannuation Division (ILIS} of FOS for specific proposals. Those matters
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include (but are not limited to):

Increases in the proposed ILIS monetary thresholds for non-life insurance matters:
Monetary cap proposal,

The types of disputes and the scope of matters that may be considered by FOS;
Types of remedies that can be considered by FOS - privacy;

Compensation for consequential damage and non financial loss;

Unlimited interest calculation.
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The monetary threshold and capping proposal are of particular concern for a number of
reasons. We again note that the External Dispute Resolution (EDR) scheme thal was set up
and supported by the industry was designed essentially to determine relatively small claims
that were not settled through the internal dispute resolution {(IDR} process.

The scheme was intended to operate as a low cost efficient mechanism to determine such
disputes. To facilitate the operation of EDR in this manner members contractually agree to be
bound by the EDR determination and have foregone their rights of appeal from a
determination. The monetary threshold proposals in particular bring these matters into
question.

We note the Government’s moves under the consumer credit protection reforms to introduce
a three tiered dispute resolution process involving IDR, EDR and the Federal Magistrates
Court (including local courts) for the determination of small consumer credit claims.
Decisions of the courts and tribunals are, of course appealable. The proposed FOS
monetary thresholds and capping proposal potentially take significant disputes outside of the
realm of 'small claims' and outside the intent and scope of EDR. Additionally, the threshold
proposals will have a significant impact on the availability and affordability of professional
indemnity insurance. In fact, we have been advised that in some instances FOS coverage
has been refused under some policies on the basis that FOS decisions are not transparent
and there is no right of appeal from a FOS determination.

It appears from the submissions received that there is broad and wide-ranging concern over a
number of proposals contained in the Proposed Terms of Reference. We would, therefore,
expect to see the process set under the FOS Constitution followed and, any report and
recommendations to the FOS Board.

Please feel free to contact me or David O'Reilly should you wish to discuss any of the above.

Yours sincerely

Richard Gilbert
Chief Executive Officer
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